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CURRENT TOPICS. 





We call particular attention to the commu- 
nication of Prof. Henry Wade Rogers, in an- 
other column upon the subject of the manner 
of receiving and weighing expert testimony. 
The Supreme Court of Kansas ina recent 
case published in these columns took liberties 
with Prof. Roger’s statements of the law and 
the professor evidently feeling that the criti- 
cism is undeserved makes this defence which 
seems to clear up any mist that has in conse- 
quence of this criticism hung over his state- 
ment of the law. We trust that this will set- 
tle the matter or we shall request our appoint- 
ment as referee in re Rogers v. Kansas Su- 
preme Court. 





The Court of Appeals of West Virginia has 
evidently made a wager with some one that it 
can make itself the most offensive appellate 
court that pretends to lay down law. The 
* case of State v. Frew begins at page 416 and 
ends at page 493 of the twenty-fourth volume 
of its heavy series of reports. There is more 
sense and matter in one volume of the re- 
ports of the Supreme Court of New Hamp- 
shire than in a baker’s dozen of those of the 
West Virginia ‘‘Supreme Court of Appeals.’’ 
The only person who experiences pleasure in 
reading their ‘‘windy,’’ prolix, scattering 
opinions is the printer who is paid by the 
thousand ‘‘ems.’’ This court became con- 
siderably excited recently over a contempt of 
its feelings by an imputation of its imparti- 
ality, but it would not require the worst pes- 
simist to suspect that this court is in the em- 
ploy of the printer and paid for matter by the 
yard. Seventy-seven pages to decide a single 
case!! Our Chicago contemporary said, not 
long agé, that the judges of the Supreme 
Court of New Hampshire ought to be im- 
peached for keeping their decisions from the 
public for five years. If they had produced 
such gusts of wind as we see in some opinions, 
impeachment would have been the proper 
punishment for producing them as soon as 
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they did. Judges ought to be impeached 
for not keeping them from the public gaze. 





One never knows how hot the water is un- 
til he tests it. So one never knows the real 
good or evil a thing is calculated to do until 
some practical application of it is attempted. 
Many public spirited men (the editor of our 
esteemed contemporary, the Albany Law 
Journal not the least conspicuous of them) 
are seeking to codify the common law of the 
Empire State. The civil code of California 
is represented as the type of perfection. The 
Dakota code is patterned after it, and Georgia 
pretends to have a code. In all these codes, 
a contract in restraint of trade, unless it be 
limited to a city or county is void under all 
circumstances. In an article which recently 
appeared in these columns on ‘‘General Re- 
strictions on Business Freedom,’’ it was 
shown that this rule came down to us from 
former days when the policy of the people 
was radically different from what it is to- 
day, (from necessity) from a country which 
has changed its policy from that of prohibit- 
ing citizens from leaving the realm, to one of 
the most radical free trade. The exceptions 
to it have been numerous, as was there 
shown. Yet this progréssive movement of 
codification on this topic carries us back many 
years and sweeps aside with one brush all 
the qualifications which the real progress, the 
broadmindedness of judges, like Cooley, 
Christiancy and others, have established with 
much better reason than was ever put for- 
ward by those who advanced the old rule, and 
places us where the judges themselves have 
been ashamed to acknowledge we ever stood, 
and in a position which the English courts in 
the late case of Rouissillon v. Rouissillon de- 
nounced as absurd. We have not the slight- 
est doubt but that other subjects would re- 
veal a similar comparison, but it is sure to 
illustrate how superficially these codes have 
been drawn—and yet they are offered as 
types of progress in the law. This subject 
shows how ready the courts have been to 
move forward; how easily the legislature 
moves backwards, when directed by cod- 


ifiers. A man sells a secret process, 
and promises not to engage in the 
sale of anything which would inter- 


fere with tle sale of the article made by 
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the process. This contract for reasons too 
plain to mention was upheld at common law; 
yet in California and Dakota, such a contract 
is as much condemned as a contract to bribe 
a legislator. A student in the first half year 
of his junior year, in a three years course, 
in a half decent law school could have drawn 
a section to represent the law with equal pre- 
tensions to accuracy; yet these advocates of 
codification seek to pull the wool over our 
eyes with the promise to represent the good 
of the law with accuracy. ‘‘By their fruits 
shall ye know them.’’ This isa sample of 
their fruits; we prefer to have the trees die, 
and to live under the common law. 








CHAMPERTOUS AGREEMENTS. 





The law of champerty is of an early date. 
It grew out of the necessities of the times, 
and is the direct product of the feudal law. 
At an early period of the common law, mere 
choses in action were non-assignable, except 
in one or two instances; and the reason for 
this rule was to prevent the rich and powerful 
barons from purchasing claims against those 
who were in debt, and overwhelming the 
debtor by a prosecution for payment at 
one time of all his indebtedness. An- 
other reason assigned for the rule was 
that the rich and powerful barons, unless re- 
strained, would buy up claims, and, by means 
of their exalted and influential positions, 
would overawe the courts, and thus secure 
unjust and unmerited judgments, and op- 
pressing those against whom their anger was 
directed. And especially was this true in 
those cases triable by a jury; for the jurors 
were (a change of venue in those days not 
being allowed) very often, if not always, the 
tenants or hangers-on of the lord in whose 
vicinity the court was held, and necessarily 
dependent on the plaintiff in the case, and 
directly under his influence. To thus allow 
him to buy up claims, or to assist in the 
prosecutions with money to enable the plaint- 
iff to prosecute his course of action, was un- 
doubtedly dangerous to the liberty of the 
subject, and sound public policy forbade it. 
With the change of time came the change of 
circumstances; and, like many other old 
rules, the rigor of the common law against 








champerty has been softened, and in some 
instances abolished, either by statute or by 
decision of the court. The chief distinction 
between maintenance and champerty is, that 
maintenance is an officious intermeddling in 
a suit, by furnishing means to maintain it; 
while champerty is, not only such an inter- 
meddling, but the person guilty of the offense 
stipulates for a share of the money or proper- 
ty recovered, either with or without liability 
for costs. It will thus be seen that cham- 
perty is usually the most odious and danger- 
ous of the two offenses, for it is seldom that 
one will furnish means for carrying on a suit 
without a hope of reward, other than mere 
personal gratification over an enemy’s defeat 
and discomfiture. These distinctions are not 
however, always borne in mind by law writ- 
ers, or judges of courts in delivering opin- 
ions.? 

Attorney Fees.—The larger part of cham- 
pertous agreements are those that arise be- 
tween attorney and client, in which it is 
agreed that the attorney is to receive a cer- 
tain portion of the amount or thing recov- 
ered, or an amount measured by the value of 
the thing recovered. 

One of the earliest cases in America upon 
this subject was decided in 1823. An attor- 
ney agreed with his client to receive ‘‘ten per 
cent. upon the sum which should be recov- 
ered,’’ in asuit brougbt in another State. 
The court held that, in the absence of proof, 
it would presume the common law in force in 
the other State, and by that law such a con- 
tract being void, the court would deem it 
void, in this particular instance.? No Amer- 
ican authority was cited by the court except 
a New York case.* In the Massachusetts 
case the attorney was allowed to recover, up 


13 Stubb’s Const. Hist. 532, 539, 541; 3 Stephen 
Hist. Eng. Cr. Law 236, 287, 238. No one has 
been punished criminally for the commission of the 
offense of maintenance of champerty within the mem- 
ory of living man. 3 Id. 234; Backus v. Byron, 4 
Mich. 535. 

24 Cooley’s Black. Com. 134 note; Bell v. Smith, 7 
D. & R. 846; 5. c.5 B. & C. 188; Scobey v. Ross, 138 
Ind. 117; Statsenburg v. Marks, 79 Ind. 198; Quigley 
v. Thompson, 53 Ind. 317; Backus v. Byron, 4 Mich. 
535; Harrington v. Long, 2 M. & K. 592; Hunter v. 
Daniels, 9 Jur. 521; Wood v. Downer, 18 Ves. 120. 

3’ Thurston v. Percival, 1 Pick (Mass.) 415; see Key 
v. Vattier, 1 Ohio 132, decided the same year. 

4 Wickham v. Conklin, 8 Johns. 220. 

5 Thompson v. Warren, 8 B. Mon. 488; Lathrop v.* 
Amherst Bank, 9 Met. 489; Elliot v. McClelland, 17 
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to the time of agreement, for his services, on 
a quantum meruit. Similar decisions, so far 
as avoiding the contract, have been made in 
a number of cases.5 It does not change the 
rule that the thing to be divided is property 
—tangible property—and not the money re- 
alized by the judgment obtained.® 

Of the first class of cases we cite a few in- 
stances. Where an attorney brought a suit 
to recover a piece of land, the plaintiff to pay 
all costs, and, in the event of a recovery such 
attorney was to have one-seventh of the land, 
otherwise nothing, the contract, after a very 
full discussion of the authorities, was held 
void because it was champertous.? Where 
the contract was to pay one hundred dollars 
and one-half the land in controversy, in the 
event of success, but in case of failure to re- 
cover, nothing to be paid; it was held that the 
attorney could not recover even the one hun- 
dred dollars, much less the land.* Where the 
attorney was to receive one-half the real es- 
tate recovered, and no compromise was to be 
made without the consent of both attorney 
and client, it was held a champertous con- 
tract. A contract for the payment of twen- 
ty per cent. of the money collected, or two 
hundred dollars at the attorney’s election, 
was held void both as to the percentage and 
the two hundred dollars; the contract was 
deemed an entirety, and being tainted with 
champerty, was wholly void.1? 

But a good illustration of the disinclin- 
ation of the courts to follow the rule against 


Ala. 206; Berrion v. McLane, 1 Hoff. Ch. 421; Coquil- 
lard v. Bearss, 21 Ind. 479; Lafferty v. Jelley, 22 Ind. 
471; Stearns v. Felker, 28 Wis. 594; Ryan v. Martin, 
16 Wis. 57; s. Cc. 18 Id. 472; Martin v. Keeder, 20 Wis. 
466; Holloway v. Lowe, 9 Port. (Ala.) 488; Merritt v. 
Lambert, 10 Paige 352; Wallis v. Loubot, 2 Denio 607; 
Satterlee v. Frazier, 2 Sandf. 141; Byrd v. Odem, 9 
Ala. 795: Allen v. Hawks, 13 Pick. 79; Orr v. Tonner, 
12 R. I. 94; s.c.17 Am. L. Reg. 759. 

6 Key v. Vattier, 1 Ohio 132; Backus v. Byron, 4 
Mich. 5:5; Brown vy. Beauchamp, 5 T. B. Mon. 413, 
Miller v. Larson, 19 Wis. 463; 8. Cc. 28 Wis. 604; Bar- 
ker v. Barker, 14 Wis. 181; Ryan v. Martin, 16 Wis. 
59; Newkirk v. Cone, 18 Ill. 449; Weedon v. 
Wallace, Meigs (Tenn.) 286; Vincent v. Ashley, 5 
Humph. 694; Martin v. Clarke, 8 R. I. 389; s. c. 5 
Am. Rep. 586; Rust v. Lare, 4 Litt. 417; s.c.14Am. 
Dec. 1:2; Taylor v. Hinton, 66 Geo. 743; Million v. 
Ohnsorg, 10 Mo. App. 482; Jenkins v. Bradford, 59 
Ala. 400. 

7 Backus v. Byron, Mich. 535. 

8 Brown v. Beauchamp, 5 T. B. Mon. 413. 

9 Key v. Vattier, 1 Ohio 132; Meakly v. Hall, 13 
Ohio 167. 

10 Elliott v. McClelland, 17 Ala. 206. 





champerty, is the case of Wilhite v. Rob 

erts.11_ In that case the contract of the at- 
torney was to receive asum equal to a cer- 
tain portion of the thing recovered, in money, 
but to have no interest in the thing itself. 
This contract was held valid, although the 
common law offense of champerty was in 
force in the State, and its rule was praised 
as salutary. So where the contract was to 
pay a fee equal to the one-fourth of the land 
which might be recovered, less the costs of 
the suit, and to wait until the land should be 
sold, it was held valid.2 If the law of 
champerty is to be enforced, and an agree- 
ment to pay costs is not necessary to render 
the contract champertous, in its evil effects 
these two last cases can not be distinguished 
from the preceding cases. The incentive to 
increase the verdict by evil means is as great, 
to the attorney, in one case as the other; and 
the evils, if champerty is to be regarded as a 
crime, at this late day,!* flowing from such a 
contract are as great as where a portion of the 
specific thing recovered is to be owned by the 
attorney. In fact thereis no distinction be- 
tween such contracts. 

In some States the offense of champerty is 
abolished by statute. This is the case in 
New York, where a statute abolished main- 
tenance ; this was held to also abolish cham- 
perty.4* In that State an attorney took an 
assignment from his client, who was about to 
leave the State, agreeing to prosecute it in 
his own name. He was to receive for his 
services fifty dollars and his necessary ex- 
penses in attending court, and be saved harm- 
less from allcosts and expenses of litigation. 
The contract, it was said, fell ‘‘exactly with- 
in the general definition of maintenance,”’ 
but was not void under the statute. It is, 


11 4 Dana (Ky.) 172. 

12 Ramsey v. Trent, 16 B.Mon. 336; Davis v. Sparrow, 
15 Ia. 68. 

13 Formerly champerty was said to be malum in se, 
and not malum prohibitum, Wilber v. Duke of Portland 
8 Ves. 494; but in these modern times no such harsh 
views are usually entertained of this offense. The 
greatest punishment inflicted upon offenders is usually 
to refuse to enforce their contracts. 

14 Sedgwick v. Stanton, 14 N. Y. 289; Durginv. Ire- 
land, Id. 322, the statute makes one exception. 

15 Voorhees v. Dorr, 51 Barb. 580. A contract made 
in New York and enforced in Connecticut will be held 
valid, even though it is void for champerty by the law 
of the latter State. Richardson v. Rowland, 40 Conn. 
572; Contra, Grell v. Levy, 16C. B. (N. 8.) 75; Ben- 
edict y. Stuart, 23 Barb. 420. Itis possible that the 
New York courts regard maintenance as only the 
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said, that a contract between an attorney 
and his client, that he will carry on a suit at 
his own expense, and indemnify the client 
against costs is still champertous and unaf- 
fected by the statute.?® 

In California the offenses of maintenance 
and champerty were declared not to exist in 
that State; and that the offenses do not exist 
independent of statutes.17_ Even though the 
attorney agree to pay the costs of litigation, 
the contract is not deemed contrary to public 
policy.1§ 

Costs—In some of the instances already cited 
nothing was said as to who should be liable 
for costs ; in others express stipulations were 
made that the attorney should save harmless 
his client from all such liability upon this 
distinction as a number of cases holding that 
the question of costs is a very material one; 
and if the attorney agrees to be liable for 
costs it will have the effect of turning a con- 
tract, otherwise valid, into a champertous one. 
This distinction arises from the early conflict- 
ing definitions. Hawkins defines champerty as 
an ‘‘unlawful maintenance of a suit in consid- 
eration of some bargain to have part of the 
things in dispute, or some profit out of it.’’29 To 
this definition Blackstone adds that the cham- 
pertor is to carryon the ‘‘suit at his own ex- 
pense.’’2° Those courts which follow Black- 


creature of the statute; and a failure to pass any stat- 
ute declaring it an offense left the commission of such 
a crime impossible. See Hoyt v. Thompson, 1 Seld. 
847; Mottv. Small, 22 Wend. 405; Thalheimer v. 
Brinkerhoff, 3 Cow. 647. 

‘6 Brotherson v. Consolm, 26 How. Pr. 213; see Ben- 
edict v. Stuart, 23 Barb. 420. 

17 Mathewson v. Fitch, 22 Col. 86; Mahoney v. 
Bergin, 41 Cal. 425. The law is probably abolished by 
statute in Mississippi, Cassidy v. Jackson, 45 Miss. 


18 Hoffman v. Jose Jesus Valejo, 45 Cal. 564; Ballard 
v. Carr, 48 Cal. 74. An early decision in Illinois held 
that the offense was abolished, Newkirk v. Cone: 17 
Til. 449; but this case was overruled in Thompson v. 
Reynolds, 73 Ill. 11. In Vermont the doctrine of 
champerty is almost entirely repudiated. Danforth v. 
Streeter, 28 Vt. 490; in Iowa in an early case, Wright 
v. Meek, 3 Iowa, 472, it was repudiated; but see 
Boardman v, Thompson. 25 Iowa, 487; McDonald v. 
Chicago, etc., 29Iowa, 170: Adye v. Hanna, 47 Iowa, 
264; nor in Texas; Bentick v. Franklin, 38 Tex. 458; but 
see White v. Gay,1 Tex.384; McMullen v.Guest,6 Tex. 
275; Carden v. McDermott, 12 Tex. 553 

191 Hawk, c. 84, sec. 1, following Co. Litt. 
868 p. 

20 4 Black. Com. 435. Modern definitions do not al- 
ways follow Blackstone, 1 Add. Cont. sec. 257; Ra- 
palje & Lawrence’s Law Dict.Champerty; Abbott Law 
Dict. ; but see Bouvier’s Law Dict.; and Box v. Barn- 
by, Hob. 117. 





stone’s definition or explanation hold it an es- 
sential element of a champertous contract that 
the intermeddlers must assume to contribute to 
the expense of the litigation; and an agree- 
ment merely that an attorney is to receive as 
compensation for his services a portion of the 
subject matters of the litigation is not 
champertous.?! 

On the other hand it is held by courts whose 
opinions are entitled to great weight that the 
contract need not contain an agreement to 
pay costs, in order to render it void.?? 

Contingent Fees—There are a number of 
cases which decide that an attorney may 
lawfully contract with his client for a per- 
centage of the amount he collects, whether 
the claim is collected bv suit, or before a 
department of the government, or as a mere 
collection. These contracts have met the 
high approval of the Supreme Court of the 
United States.2° View it as we may however, 
the contracts passed upon by this court 
would be held champertous in those courts 
which hold that such a contract, to be void, 
need not cuntain an agreement to pay costs. 
They come within Hawkins’ definition of 
champerty. This is only another name for a 


21 Duke v. Harper, 66 Mo. 51; 8. c. 27 Am. Rep. 314; 
5 Rep. 624; 2 Mo. App. 1; Crow v. Harmon, 25 Mo. 
417; Allard v. Lomirande, 29 Wis. 502; Arden v. Pat- 
terson, 5 Johns. Ch. 44; Moses v. Bagley, 54 Geo. 288: 
Martin v. Clarke, 8 R. I. 389; s.c. 5 Am. Rep. 586; 
Bayardv. McLane, 3 Harr. (Del.) 139; Thompson v. 
Reynolds, 73 Ill. 11: Hayney v Coyne, 11 Heisk. 339; 
Stearns v. Felker, 28 Wis 594; Moody v. Harper, 38 
Miss. 599; Meeks v. Dewberry, 57 Geo. 263; Board- 
man v. Thompson, 25 Iowa, 487; MeDonald etc. R. 
Co., 29 Towa, 170; Martin v. Amos, 3 Ired. 201; Cole- 
man V. Billings, 89 Ill. 183; Taylor v. Hinton, 66 Geo. 
743; Million v. Ohusorg, 10 Mo. App. 432; Atchison 
ete. R. Co. v. Johnson, 29 Kan. 218. 

22 Lathrop v. Amherst Bunk, 9 Met. 489; Rust v. 
Larne, 4 Litt. 412: s. c.14 Am. Dec. 172; Brown v. 
Beauchamp, 5 T. B. Mon. 413; s. c. 17 Am. Dee. 81; 
Davis v. Sharron, 15 Mon. 64; Holloway v. Lowe, 7 
Part. 488; Thurston v. Percival, 1 Pick. 415; Byrd v. 
Odem, 9 Ala. 755; Scobey v. Rose, 13 Ind. 117; 
Quigley v. Thompson, 53 Ind. 317: Slade v. Rhodes, 2 
Dev. & B. 24: Key vy. Vattier, 1 Ohio 152; Backus v. 
Byron, 4 Mich.535. The English authorities do not 
require the agreement to pay costs to render the con- 
tract void. See Stanley v. Jones, 5M. & P. 207; s.c. 
7 Bing. 369: Reynell v. Sprye, 21 L. J. Ch. 533; Sprye 
v. Porter, 7 El. & Bl. 80; s. c. 26 L. J. Q. B. 64. See, 
however, in re Mastero, 4 Dowl. P. C. 21: Ex parte 
Yeatman, Id. 304; Hilton v. Woods, L. R. Eq. 432; 
8. Cc. 37 L. J. Ch. 941; Fince v. Beattie, 32 Id. 734; 
Earle v. Hopwood, 9 C. B. (N. 8S.) 566; s.c. 30L. J. 
C. B. 217; Stanton y. Saskin, 1 MacA. 558; s. Cc. 29 
Am. Rep. 612. 

28 Stanton v. Embrey, 93 U. 8. 548; Wright v. Teb- 
bitts, 91 U. S. 252; Wylie v. Coxe, 15 How. 415; Trist 
v. Child. 21 Wall. 450; s. Cc. 1 MacA. 1. 
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champertous Contract. 
been made in some state courts.24 Such con- 
racts are not upheld in England ; and it only re- 
quires a casuai glance at the cases to ascertain 
this. But where a client agreed to pay his 
attorney ‘‘over and above all legal cost and 
charges incurred, a sum of money according 
to the interest and benefit to him from the 
possession of the estate in litigation, and 
sufficient to compensate and reward the 
attorney for making the advances, and in- 
curring the liabilities, and devoting his 
utmost skill, care and labor in instituting and 
carrying on and defending the proceedings,”’ 
the client being without means of paying in 
case of failure, was held a champertous agree- 
ment.?5 

Contracts of Layman—-The offence of cham- 
perty is not confined alone to attorneys and 
solicitors. A layman may be guilty of the 
offense. Especially is this soin England. In 
such a case the layman furnishes means or 
aid to prosecute the suit in consideration of 
receiving a part of the property or money 
recovered.26 In this country the same is 
true ; and the offense may be incurred under 
the same circumstances as an attorney may 
incur it.27_ Thus an agreement to fee counsel 
and pay all expense of litigation—all costs— 
in consideration of a certain definite 
portion of the part recovered, the real owner 
to pay nothing, was held a champertous 
agreement.2° Buta contract executed ‘‘for 

2t Kusterer v. City of Beaver Dam, 56 Wis. 471; 8. 
c. 43 Am. Rep. 725; Clay v. Ballard, 9 Rob. (La.) 308; 
Flower v. O’Connor, 7 La. 207; Butterworth v. Kin- 
sey, 14 Tex. 500; Morgan v. Brown, 12 La. Ann. 159; 
Whitehead v. Ducker, 11S. & M. (Miss.) 98; Chris- 
tie v. Sawyer, 44 N. H. 298; Quint v. Ophis, 4 Nev. 
805; Dickinson v. Devlin, 46 N. Y. Supr. Ct. 232; Al- 
lison v. Scheeper, 9 Daly (N. Y.) 365; Bentv. Priest, 
10 Mo. App. 543; Walker v. Bietry, 24 La. Ann. 349; 
Marsh v. Holbrook, 2 Abb. App. Dee. 176; Cross v. 
Bloomer, 6 Bax. (Tenn.) 74; Taylor v. Gilman, 58 N. 
H. 417; Boardman v. Brown, 25 Ia. 489; McDonald v. 
Chicago, etc., R. Co.; 25 La. 171. 

25 Eirle v. Hopwood, 9C. B. (N.S.) 566; s.c. 30 
L. J.C. P. 217. See Strange v. Brennan, 16 Sim. 346; 
8s. Cc. 2C. P. Cooper 1; Pince v. Beattie, 32 L. J. Ch. 
(N. S.) 734. 

26 See Stanley v. Jones, 7 Bing. 369; s.c. 5M. & P. 
193; Sprye v. Porter, 7 E. & B. 58; Reynell v. Sprye, 
8 Hare 222; s.c.1D., M. & G. 660; Coughlin v. N. 
Y., ete., R. Co., 71 N. Y. 443; 8. c. 27 Am. Rep. 75. 

7 Meakly v. Hall, 13 Ohio 167, Gilbert v. Holmes, 
64 Ill. 548; Barker v. Barker, 14 Wis. 181; Miller v. 
Larson, 19 Wis. 463; Ogden v. Dec Arte 4 Duer. (N. 
Y.) 275; Hovey v. Hobson, 51 Me. 62. See Martin v. 
Amos, 13 Ired. L. 198; Quigley v. Thompson, 53 Ind. 
817; Statsenburg v. Marks, 79 Ind. 193. 

38 Quigley v. Thompson, 53 Ind. 317. 


Like decisions have 





value received,’’ (so expressed therein) con- 
veying and transfering to a certain person all 
the estate in lreland owned by the grantor, 
in trust that the grantee pay just and legal 
expenses incurred or to be incurred in the 
recovery of the estate or any part of it, and 
to pay to the grantor the half of the residue 
and the grantee to appropriate to his own 
use the other half was held not to be on its 
face, void for champerty.?9 

After Litigation Ended-- After the litigation 
is ended, or after judgment recovered, no 
doubt an attorney may lawfully purchase or 
take in payment of his fees a part of the prop- 
erty received, or a part of the judgment. 
In either case an assignment to him of a 
definite part is valid.2° In one case it was 
held that an attorney might lawfully purchase 
an interest in a suit in consideration of 
services already earned, as well as for future 
services. 91 

Interest—If the person who furnishes money 
to prosecute a suit to protect or recover prop- 
erty has aninterest in it distinct from that he 
may acquire by agreement with the suitor or 
the person who performs the services has a 
like interest in it, a contract to divide the 
property recovered is not champertous; and 
the agreement can. be enforced.” The in- 
terest may be very small,or merely contingent. 
Thus it is not champerty for a man to 
advance money to carry on a suit for lands 
for a share in them, if it may be that his wife 
will inherit them. In such a case the poten- 
tial interest of the wife is a sufficient reason 
for allowing the husband to join in measures 
to recover the lands.** And to render valid 


29 Statesenburg v. Marks, 79 Ind. 193. See Allen v. 
Frazee, 85 Ind. 283; Board of Commissioners v. 
Jameson, 86Ind. 154. 

30 Walker v. Cuthburt. 10 Ala. 213. The assign- 
ment to an attorney ofa part of a judgment for his 
fee is not void.. Ross v. Chicago, ete., R. Co. 55 Ia. 
691. Assignment of legacy not void, Frazer v. 
Charleston. 13 S. C. 533. 

81 Lytle v. State 17 Ark. 608, One may lawfully as- 
sist in a criminal prosecution. Commonwealth v. Du- 
puy Brightly (Pa.) 44. After sale and purchase of 
property, the champertous contract entered into to 
obtain the judgment cannot be raised. Whitney v. 
Kirtland, 27 N. J. Eq. 333. 

82 Call v. Calef, 13 Met. 362; Perine v. Dunn, 3 
John’s Ch. 508; Tilmon vy. Searcy, 7 Humph. 347; 
Cooley v. Oborne, 50 Ia. 526. 

33 Thalheimer v. Brinckerhoff, 3 Cow. 623; s. Cc. 15 
Am. Dec. 308; Gilleland v. Failing, 5 Den. 308; 
Thompson v. Marshall, 36 Ala. 504. The interest of a 
guarantor is sufficient to enable him to assist. Board. 
etc., v. Jameson, 86 Ind. 154. 
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a contract, otherwise champertous, the alleged 
champertor need not have an actual interest 
in the subject matter. It is suffic ent if he 
honestly believes he has an interest. 
Relationship—Another exception to the 
rule against champerty is where ties of blood 
exist between the person assisting and the 
one assisted. The connection with the suitor 
may be in some social relation, or by ties of 
affinity or consanguinity. In such a case 
*‘the voice of nature and the language of the 
law equally declare that such assistance is 
not unlawful.’’*5 There is perhaps a dis- 
tinction between champerty and maintenance 
in this particular instance. The object of 
the law of champerty is to prevent strife and 
litigation, and it aims to secure this by for- 
bidding parties not interested to contract for 
an interest in the thing to be recovered upon 
condition of their carrying on the suit. 
Mere maintenance among relatives is not in- 
consistent with such an object. It merely 
allows them to assist each other in their suits 
so far as their mutual regard and effection 
for each ciher’s rights and interests may induce 
them. But as soon as they are allowed to 
contract for a share of the thing to be re- 
covered, which is usually champerty, the 
motives of self-interest come in play. There- 
fore, if relationship is allowed to justify 
champerty to every extent, it is obvious that 
it might result in producing the very evil which 
the law designs to prevent, in its worst forms, 
while the reasons upon which relatives are 
allowed to justify maintenance would almost 
entirely fail. The party might contract for 
the entire chance of gain, and leave the poor 
relative a mere nominal sum for his interest. 
In such an instance the party is stimulated by 
a spirit of acquisition for himself and not 
from a regard for the rights of his relative 
which the law allows as a justification of 
maintenance. It seems, therefore, a necessary 
result of the rule of champerty with reference 
to relationship ‘‘can only be carried so far as 
is consistent with the idea that he is influenced 
by that desire to benefit his relation, which 
the law opposes, and not so far as to sustain 


34 McCall v. Capehart, 20 Ala. 521; Darwin v. Smith, 
85 Vt. 69; Findon v. Parker, 11 Mees. and W. 675; 
Vaughan v. Marable, 64 Ala. 60; Wickhorn +. Conk- 
ling, 8 Johns. 220; Findon v. Parker, 11 Mees. & 
Wels. 675. 

35 Thalheimer v. Brinckerhoff, 3 Cow. &3; 8. C. 
15 Am. Dec. 308; 20 Johns. 386. 





a contract which entirely excludes the idea, 
and shows that he acts wholly from motives 
of self interest, having bought his relatives 
right to litigate for a mere nominal considera- 
tion.’ Inthe case just quoted from, the 
contingent interest of a husband was deemed 
not sufficient to enable him to maintain the 
suit ; because the money actually to be paid to 
the real owner was grossly disproportionate to 
the amount recovered. In another case it 
was admitted that a son may lawfully assist 
his father in the defense of a suit brought 
against him, but if he agrees to do so for an 
interest in the property, the agreement will be 
void for champerty, because he will not be 
allowed to make a financial speculation out of 
his filial duty.®” 

Assisting Poor Person.—There are cases in 
which it asserted that a person may assist a 
poor or indigent person to prosecute or de- 
fend his case, without incurring the offense of 
maintenance or champerty. ‘‘I do not like 
to give an opinion upon an abstract case, and, 
therefore, am not desirous to consider it; but 
if a man were tosee a poor person in the 
street oppressed and abused, and without the 
means of obtaining redress for his wrongs, it 
would require a very strong argument to con- 
vince me that that man could be said to be 
stirring up litigation and strife, and be guilty 
of the crime of maintenance; I am not pre- 
pared to say, that in modern times courts of 
justice, ought to come to that conclusion.’’ 
The judge who wrote the opinion expressly 
limited the supposed case to the crime of 
maintenance; and it may well be doubted, if, 
under the circumstances stated, the person 
furnishing the money had stipulated for a part 
of the thing recovered, more than sufficient to 
re imburse him, it would not be a champer- 
tous agreement. This statement is fully borne 
out by a South Carolina case.*9 

Master and Servant; Landlord and Ten- 
ant.—Where the relation of landlord and 
tenant or master and servant exists, trans- 


36 Barker v. Barker, 14 Wis. 131, : 

37 Barnes v. Strong, 1 Jones Eq. 100; Burke v. Green; 
2 B. & Beat. 521; see Marquis of Cholmondeley v. Lord 
Clinton, 2 Jac. & Walk. 185; Powell v. Knowler, 2 
Atk. 224; Bayly v.‘Tyrell, 2B. & Beat. 358. 

38 Findon v. Parker. 11 Meer. & Welsb., per Lord 
Abinger; Thalheimer v. Brinckerhoff, supra; Perine 
vy. Dunn, 3 John’s Ch. 508; Cross v. Bloomer, 6 Baxt. 
(Tenn.) 74. 

89 State v. Chitty, 1 Bailey 401. 
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actions, otherwise champertous, may be 
deemed valid.*° 

Attorney Advancing Costs.—The law 
against champerty and maintenance has never 
forbidden an attorney, or solicitor engaged in 
the case, to advance money to pay the inci- 
dental costs of the litigation ; and even though 
he advance money to pay such costs, without 
an agreement, he may recover from his client 
the amount so advanced.*4 Where an at- 
torney had an agreement with his client that 
he was to receive one-half, it was held illegal, 
and void, although made in France when it 
was valid; but the attorney was allowed to 
retain the amount of the costs advanced.* 
If, however, the contract is a warranty against 
the client’s liability to pay costs, it will re- 
ceive the condemnation of the court.* But a 
guaranty by an attorney of a claim left with 
him for collection is not champertous.* 

Attorney’s Lien on Judgment.—lIt is well 
settled in some courts that an attorney ren- 
dering service in an action has a lien upon the 
judgment his client may resover for the value 
or amount of his services rendered in the 
case. In England the right of an attorney 
is paramount to that of one holding a counter 
claim against the client ;*° and especially for 
costs he has paid.47_ The question has arisen 
several times whether an attorney, by a cham- 
pertous contract with his client, gets any 
right as against one holding a counter-claim 
against the client. In one case it was held 
that the attorney, agreeing to prosecute a 


40 Thallheimer vy. Brinckerhoff, supra; 4 Black. 

Com. 135; Elborough v. Ayers, L. R. 10 Eq. 367. 
v 41 Lewis v. Samuel, 8Q. B. 485; See Box v. Barna- 
by; Hob. 117; Guy v. Gower, March. 273; Christy v. 
Douglass, Wright 485; Anderson v. Radcliffe, El. Bl. 
& El. 817; 8s. c. 28 L. J. Q. B. 32; Scott v. Miller, 28 
L. J. Ch. 584. . 

42 Grell vy. Levy, 16C. B. (N. S.) 78; 8. c. 10Jur. 
210; 12 W. R. 378; 9 L. T. (N. 8S.) 721. See Morgan v. 
Taylor, 5 C. B. (N. S.) 653: 5 Jur. (N. S.) 791; L. J. C. 
P. 178; Collins v. Broot, 1 F. & F. 407; s. c. 4 Hurl. & 
Nor. 270; s. c. 28L. J. Exch. 143; Puett v. Beard, 86 
Ind. 172; 8.c. 44 Am. Rep. 280; Bustol v. Dann, 12 
Wend. 142. 

48 McEgan v. Cochrane, 10 L. T. 37. 

44 Gregory v. Gleed, 33 Vt. 405. 

45 Puett v. Beard, 85 Ind. 172; s. c. 44 Am. Rep. 
280. 
46 Mitchell v. Oldfield, 4 T. R. 123; Morland vy. 
Lashley, 2H. Bl. 441; Randle v. Fuller, 6 T. R. 456; 
Middleton v. Hill, 1 Maul. & Sel. 240. 

47 Barker v. St. Quintin, 12 Mees. & W. 441; Vanghan 
y. Davise 2 H. Bl, 440; also in America in some 
jurisdictions; Wylie v. Coxe, 15 How. 415; Stratton v. 
Hussey, 62 Me. 286; Andrews v. Morse, 12 Conn. 444; 
Purchase v. Bellows, 16 Abb. Pr. 105. 





non-assignable cause of action for a certain 
contingent interest in the recovery, got no 
right before judgment that could prevent or 
affect his client’s settlement of the action. 
And generally, it has been held that where 
the contract between the attorney and client 
is champertous, the creditor may set off any 
claim, otherwise allowable, against a judg- 
ment upon which the attorney claims alien by 
virtue of such an illegal contract, and his ser- 
vices rendered in pursuance thereof.*? 
Quantum Meruit.—Whenever the particu- 
lar contract in question is deemed champer- 
tous, it will be held void; and the question 
remains, what legal relation do the parties to 
the contract, bear to each other? In the 
case cited we have seen that the attorney was 
allowed to recover upon a quantum meruit, 
even though the contract was deemed void. 
The rule in this case has been followed in a 
number of instances.°° In such an instance 
the attorney does not forfeit his claim to full 
compensation for his services. This is cer- 
tainly the correct view of the subject. The 
contract being void, itis as if it had never 
been, and should not be allowed to affect the 
rights of the parties, except in so far as they 
claim directly under it. Butin a number of 
instances the attorney has been compelled to 
refund all the money collected under such an 
agreement, and his claim has been entirely ig- 


48 Kusterer v. City, of Beaver Dam, 56 Wis. 471; s.c. 
43 Am. Rep 725; S. P. Coughlin v. Railroad Co., 71 N. 
Y. 448; s.c. 27 Am. Rep. 75, reversing s. C. 8 Hun. 
136; See A. T. ete R. R. Co. v. Johnson, 29 Kan. 218. 

49A champertous agreement cannot prohibit a 
client from settling his claim forthe lien claimed by 
the attorney is void; Meakly v. Hall, 13 Ohio, 167, see 
Maybin v. Raymond, 15 Bankr. Reg. 353. No lien 
whatever, Davis v. Sharon, 16 B. Mon. 67. An agree- 
ment to pay the attorney outof the verdict was 
recognized an equitable assignment or against an 
attaching creditor; Patten v. Wilson 10 Casey (Pa.) 
299. A promise after the suit is determined, to pay 
a sum of money out of the money collected in that suit 
is not champertous. Walker v. Cuthbert, 10 Ala. 217; 
See also Ware v. Kussell, 70 Ala. 174; s.c. 45 Am. 
Rep. 82. In New Jersey it was held that an attorney, 
as distinguished from an advocate, may lawfully con- 
tract for certain percentage of the sum to be recovered 
or remuneration for his services. Schamp v. Schenck, 
11 Vr. 195; s. Cc. 29 Am. Rep. 219. One’s agreement to 
attend another’s suit and compensate himself out of the 
amount recovered, is not champertous. Cross v. 
Bloomer, 6 Baxt. (Tenn) 74; Stansell v. Lindsay, 50 
Geo. 360; Porter v. Pamley, 39 N. Y. Sup. Ct. 219; 
Moses v. Bagley, 55 Geo. 283. 

50 Rust v. LaRue,14 Am. Dec. 172; 8. c. 4 Litt.(Ky.) 
412; Coldwell v. Shepherd, 6 T. B. Mon. 389; Stearns 
v. Felker, 28 Wis. 594; Merritt v. Lampert, 10 Paige 352; 
8. C. 2 Denio. 607; Berrien v. McLane, 1 Hoff. Ch. 421. 
see Walsh v. Shumway, 65 Il. 471. 
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nored.5t And the attorney is precluded in 
such cases from suing for the fees he would 
in ordinary cases be entitled to, where a re- 
covery on quantum meruit is denied.5? It is 
very clear, however, thet the client may re- 
fuse to perform any condition annexed to 
such an agreement.5? 

Mamer of making Defense to.—When an 
action is brought directly upon the champer- 
tous contract, defense to it can be made by 
way of answer; and if its true character ap- 
pears upon the face of the pleading, such 
pleading may be successfully demurred to. 
The most difficult question arises where the 
defendant discovers there is a champertous 
agreement existing between the plaintiff and 
his attoruey, or that the plaintiff is prosecut- 
ing the case upon a contingent interest in the 
subject matter, dependent upon a successful 
verdict. In the latter instances it is held that 
the court may dismiss the action as soon as it 
appears upon the trial, without any pleading 
having been filed, setting up the champerty.™ 
Under this rule the rescission of a champer- 
tous contract during the pendency of an ac- 
tion for the recovery of the subject-matter of 
the contract, prosecuted by the champertous 
vendor for the benefit of his vendee, will not 
relate back to the commencement of the ac- 
tion, nor will such a rescission prevent the law 
from interposing a bar to the action. If a 
meritorious defense is pleaded, the plaintiff 
can not reply that the defendants are guilty of 
champerty between themselves in the defense 
they have set up: ‘‘But why, in an action up- 
on an unjust claim, the plaintiff should be al- 


51 Prince v. Beattie, 32 L. J. Ch. 784; Grell v. 
Levy, 16C. B. (N. 8.) 78; s. c. 10 Jur. (N. S.) 210; 12 
W. R. 878;9 L. T. (N. S.) 721. 

52 Twaiter v. Mackerson, 3 C. & P. 841; s. C. 
Moody & M. 199; Saterlee v. Frazer, 2 Sandf. 141; 
Turner v. Tennant, 1 New. Prac. 69, 424; Lewis v. 
Samuel, 8 Q. B. 218; Ashford vy. Price, 3 Stark. 185; 
Jones v. Read, 5 Dowl. 216; Jones v. Nanney, 1 Mees. 
& W. 333. 

53 Saunderson v. Glass, 2 Atk. 298; Jn re Stretton, 14 
Mees. & W. 806; s. c. 3 Dowl. & L. 278; 15 L. T. Exch. 16 
Huntley v. Hutley,L. R. 8 Q. B. 112; Wood v. Douries, 
Ves. 120; Wells v. Middleton, 4 Bro. P. C. 26; Bellen 
v. Russell, 1 Ball. & B. 97; Flight v. Lemon, 4 Q. B. 
883; Pechell v. Watson, 8 Mees & W. 691; Gilbert v. 
Holmes, 64 Ili. 548; Thompson y. Reynolds, 72 Ill. 11. 

54 Greenman Vv. Cohee, 61 Ind. 201; Allen v. Frazee, 
85 Ind. 283; Board ete. v. Jameson, 86 Ind. 154; Barker 
y. Barker, 14 Wis. 142; Allard v. Lamirande, 29 Wis. 
502; Weedon v. Wallace Meigs., (Tenn.) 286; Webb 
Armstrong, 5 Humph, 379; Vincent v. Ashley, 5 
Humph, 554; Hunt v. Lyle, 8 Yerg. 142. 

55 Harmon y. Brewster, 7 Bush. 355. 





lowed to avail himself of an unlawful agree- 
ment between defendants to the action, it is 
difficult to see.’’5> And where a suit alleged 
to be maintained under a champertous agree- 
ment was pending in a court of law, a bill to 
discover the champerty was dismissed, be- 
cause the title to land or personal prope:ty 
was not involved, and no special facts were 
alleged showing the necessity for a dis- 
covery.57 

On the other hand it has been held that the 
fact of a champertous and illegal contract 
between the plaintiff and his attorney, for the 
prosecution of a cause of action, is no ground 
of defense to the action, and can only be set 
up by the client against the attorney when the 
champertous agreement itself is sought to be 
enforced.*® 

Executed Contracts.—If the champertous 
contract is performed, neither party can take 
advantage of the illegality. The parties hav- 
ing placed themselves in a position they were 
eompelled to assume, the law leaves them 
where they have voluntarily placed them- 
selves. It willaid neither.59 In this respect 
these void contracts stand in the same con- 
dition as any other illegal contracts or trans- 
actions. Only the parties to them can usual- 
ly insist upon their illegality, with the excep- 
tion previously stated of using them asa de- 
fense ; and as we have seen, even this excep- 
tion can not be insisted upon in some States. 

Crawfordsville, Ind. W. W. THornton. 


56 Allen v. Frazee, 85 Ind. 283. 

57 Hayney v. Coyne, 15 Heisk 339. 

58 Courtright v. Burnes, 3 McCrary, 60; Small v. 
Chicago, etc, R. R. Co. 55 Iowa 582; Bent v. Priest, 
10 Mo. App. 543; see Hovey v. Hobson, 51 Me. 62; 
Hall v. Gird, 7 Hill, 586; Robinson v. Beall, 26 Geo. 
17; Wilson v. Woods, 4 Eq. 432. 

59 Miller v. Larson, 19 Wis. 463. 





GUILTY KNOWLEDGE. 





The case of Cundy v. Le Cocq,! is an im- 
portant addition to that class of cases in 
which a defendant may be convicted crimin- 
ally, although he had no intention. It was 
there decided that a person may be guilty of 
selling intoxicating liquor to a drunken per- 
son, although at the time of the sale the de- 


147 J. P. 356. 
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fendant had no koowledge of the fact that 
the person to whom the sale was made was 
drunk. The ground of the decision appears 
to have been that the section under which the 
defendant was convicted provides simply for 
the sale of liquor to a drunken person without 
any qualifying term, such as ‘‘knowingly”’ or 
‘‘wilfully.’? The judgment has occasioned 
some syrprise ; and though, as we shall have 
occasion to show, it is by no means the first 
time that a person has been held to be guilty 
of an offense without guilty knowledge, it is 
not easy to reconcile the decision with that 


* given in previous cases. 


Actus non facit reum, nisi mens sit rea, is a 
well known maxim of English criminal law; 
but though it is of general application there 
are exceptions to it. Wedo not here refer 
to cases where, by the terms of the statute 
creating the offense that it should have been 
committed feloniously, wilfully, or knowing- 
ly. Insuch cases there can be no question. 
So also there are many crimes of which, 
apart from statute, intention is a material 
part, such, for example, is the case of assault 
with intent to rob, etc. But the cases in 
which the difficulty arises are those in which 
an offense is created by statute and the stat- 
ute makes no express reference to the inten- 
tion or knowledge of the defendant. The 
principle by which it is determined whether 
such intention or knowledge is or is not mate- 
rial will best appear from decided cases. 

It may be observed at the outset that the 
word wilfully in a statute is equivalent to 
knowingly.2, In Hearne v. Garton,® the stat- 
ute was the great Western Railway Act, 5 & 
6 Will. IV. c. cvii, sec. 168, which provided 
that every person who should send or cause 
to be sent by the said railway any vitriol,etc., 
or other goods of a dangerous quality, should 


2 This was so held by Lord Campbell, C. J. and 
Erie, J., in Reg. v. Badger, 6 E. & B. at pp. 158 and 
171. There the question arose wita reference to a 
statute which provided that ifa surveyor should wil- 
fully demand a higher fee than that to which he was 
entitled under the act, he should be liable to a penal- 
ty. Erie, J., said that the offense of wilfully receiving 
a higher fee than the surveyor was entitled to applied 
in terms to the intentional wrong; and Lord Camp- 
bell, UC. J., said that this was the common use of the 
word in the English language. But, as already stat- 
ed, no question can arise when one or other of these 
expressions is used, and we may pass at once to the 
cases in which the statute under consideration con- 
tained no such expression. 

82 E. & E. 66; 28 U. J. M. C., 216. 





distinctly mark or state the nature of such 
goods on the outside of the package, or give 
notice in writing to the servant of the com- 
pany with whom the same should be left at 
the time of sending, on pain of forfeiting for 
every default the sum of £10. The defend- 
ants were charged under the section under 
the following circumstances: It appeared 
that they were common carriers at Bris- 
tol, and that they received from one 
Nicholas four cases to be forwarded to Lon- 
don. They asked of Nicholas what the cases 
contained and he replied *‘some stocks, seeds 
and a few corks.’’ The defendant sent the 
cases to London by the Great Western Rail- 
way, andin the receiving note which they 
gave to the company they described the cases 
as containing gun-stocks. It was found as 
a fact that the defendants had no knowledge 
or means of knowledge what the cases con- 
tained other than the information they re- 
ceived from Nicholas. After the cases ar- 
rived in London it was found that they con- 
tained vitriol,the discovery being due to the ac- 
accidental breaking of one of the carboys con- 
taining the vitriol. It was held that on these 
facts the defendants could not be convicted. 
The court held that the offense being criminal 
and punishable by penalty or imprisonment, it 


. was governed by the maxim already quoted, 


and that not only was there no guilty knowl- 
edge on the part of the defendants, but the 
presumption of guilty knowledge, assuming 
that it existed, had been rebutted by proof 
that a fraud had been practiced upon them. 

Several cases with reference to guilty 
knowledge have been decided on the statute 
9 & 10 Will. III, c. 41, which forbids any 
person to have in his possession any goods 
marked with the broad arrow, and imposes a 
penalty upon any person in whose custody 
goods so marked are found. The question 
whether, on a charge under the act, it was 
necessary to prove that the defendant knew 
the articles to be marked with the broad ar- 
row, was decided in the affirmative* by Wat- 


48 Cox. C.C., 41. This decision was subsequently 
followed by the court for the consideration of Crown 
Cases Reserved in Reg. v. Sleep, 30 L. J. M. C., 170. 
Cockburn, C.J., said: ‘*The criminal law, with few 
exceptions, requires that to constitute an offense there 
must bea guilty mind. It is true that the act of Par- 
liament says nothing about knowledge, but I think 
that that must be imported into the statute;’’ and he 
went on to point out that though knowledge might be 
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son, B., and Hill, J., in Reg. v. Cohen. 
—Justice of the Peace. 


presumed from the fact of possession of the goods, 
yet the presumption might be rebutted by evidence 
to the effect that defendant had no such knowledge. 


- 








NUISANCE— INJUNCTION — CONFLICT OF 
EVIDENCE. 





McAFFREY’S APPEAL. 





Supreme Court of Pennsylvania, February 
11, 1884. 


Equity will not interfere to restrain an alleged nui- 
sance, where the evidence of the noise is conflicting, 
and great damage would be sustained by defendant. 


Appeal from the decree of the Court of Common 
Pleas No. 2, of Philadelphia County. 

_Plaintiff sought an injunction to restrain the 
printing establishment at Ninth and Spruce 
streets, Philadelphia, on account of the noise and 
disturbance to him, in the occupation of his prop- 
erty. 

MERCoR, C. J., delivered the opinion of the 
court : 

A person who resides in the centre of a large 
city must not expect to be surrounded by the still- 
ness which prevails in a rural district. He must 
necessarily hear some of the noise and occasion- 
ally feel vibrations, produced by the movement 
and labor of its people and by the hum of its me- 
chanical industries. The aid of a court of equity 
may be invoked to keep annoying sounds within 
reasonable limits. Every noise, however, is not a 
nuisance; nor, when produced in the exercise of 
a lawful occupation, should the strong arm of a 
chancellor necessarily be extended to suppress it. 

Under the conflicting evidence in this case, both 
of the noise and of the vibratory effect of the 
working of the presses, and in view of the great 
damage which the appellee would sustain if he 
were enjoined against pursuing his business, we 
think the learned judge committed no error in re- 
fusing the injunction. 

The appellant has no just cause of complaint 
that a portion of the costs were imposed on him. 

Decree affirmed and appeal dismissed at the 
costs of the appellant. 


_ 





DAMAGES —NON-DELIVERY OF ARCHI- 
TECT’S PLANS. 





MATHER v. AM. EXP. CO. 





Supreme Judicial Court of Massachusetts. 
November 5, 1884. 


The damages recoverable from a common carrier 
for loss of architect’s plans for constructing a house 





are the expenses necessary in procuring other plans of 
like character, and not in addition the loss caused by 
delay in the construction of the house in consequence 
of the delay in procuring such new plans. 


This was an action to recover for the loss of a 
package containing a part of aset of plans fora 
house in being transported from Boston to 
Northampton. The case was tried by the Court 
without a jury before KNOWLTON J. The de- 
fendant objected to evidence of value of the plans 
beyond the amount required to be paid for pro- 
curing new ones; but the Court ruled, subject to 
the defendant’s exception, that the plaintiff might 
show that they were designed for immediate use 
and that new ones could not be obtained to replace _ 
them without considerable delay and that, be- 
cause of the necessary loss of the use of them, 
they were worth more than the cost of reproduc- 
ing them. The plaintiff testified that the value 
of the plans to him for immediate use was $170, 
the amount paid for the plans being $50, and the 
damage occasioned by the delay in getting new 
plans was $120. The defendant asked the Court 
to rule if the plaintiff could have procured 
duplicate copies of the plans for $50, that he 
could only recover that amount in this action with 
interest from the date of the writ. The Court 
refused so to rule and ruled that the damage was 
the value of the plans at the time they were lost; 
that in determining this value the ordinary pur- 
poses for which they were used might be taken 
into account; and the fact that they were designed 
for immediate use; and also the fact that in sup- 
plying new ones the plaintiff would not only be 
put to the expense of reproducing them, but 
would be obliged to postpone the use of them 
until new ones could be finished; and assessed 
damages for the plaintiff in the sum of $133.12. 
The defendant took exceptions to these rulings. 

C. J. Hammond, for the plaintiff; 0. W. Bond, 
for the defendant. 

FIELD, J. delivered the opinion of the court: 

Itis not denied that the defendant is liable in 
damages for the reasonable cost of the new plans 
and for other expenses if there were any reason- 
ably incurred in procuring new ones; but it is 
denied that the defendant is liable in damages 
for the delay in constructing the house occasioned 
by the loss of the plans. It is assumed that the 
plans had no market value and were only useful 
to the plaintiff. The rule of damages, then is 
their value to the plaintiff. As new plans could 
not be bought in the market ready made, some 
time must necessarily be required in making 
them ; and the plaintiff contends that the value of 
the plans for immediate use; or for use at the 
time he would have received them from Boston 
if the defendant had duly performed its contract, 
is their value to him; and that their value is made 
up of the costs of procuring the new plans and 
the damages occasioned by the delay. Whatever 
he calls it, it is damages for the delay in construct- 
ing the house caused by the loss of the original 





XUM 





, 


THE CENTRAL LAW JOURNAL. : 411 








plans that he seeks to recover. It does not ap- 
pear that the defendant had notice of the contents 
of the package atthe timeit was delivered for 
transportation or any notice or knowledge that 
the plaintiff needed the plans for the construction 
of a house which he had begun. The damages 
caused by the delay are not such as would usually 
and naturally arise solely from a breach of a con- 
tract of the defendant to carry the package safely 
to its destination; nor were they within the rea- 
sonable contemplation of both parties to this con- 
tract as likely to arise from such a breach. 

The fact that the plans had a special value to 
the plaintiff and could not be purchased does not 
touch the question of including in the damages 
the injury to the plaintiff occasioned by reason of 
other contracts which he had made and of work 
which he had undertaken in expectation of having 
the plans for use immediately, or after the usual 
delay involved in sending the plans to Boston and 
in having them traced and returned to him. 
Damages for such injury are not given unless the 
cireumstances are such as to show that the defend- 
ant ought fairly to be held to have assumed a 
liability therefor when he made the contract. We 
think that Hadley v. Baxendale, 9 Exch. 341, 
which has been cited with approval by this Court, 
governs this case. Green v. Boston & Lowell R. 
R. 128 Mass. 221, on which the plaintiff relies, 
was an action to recover for the value of an oil 
painting, the portrait of the plaintiff's father. 
The opinion attempts to lay down a rule for de- 
termining the value of such a painting when the 
plaintiff had no other portrait of his father and 
which, so far as appears, had no market value; 
but the opinion does not discuss any question of 
damages not involved in determining the value of 
the portrait to the plaintiff. The plaintiff in that 
case made no claim for damages occasioned by a 
loss of the profitable use of the portrait. 

Exceptions sustained. 


NoTe.—This subject of damages has been many 
times recently discussed in this volume of the Jour- 
NAL in eases and notes appended thereto. They all 
follow Hadley v. Baxendale, the leading case. 





WILL—TESTAMENTARY—DISPOSITION OR 
GIFT—BANK DEPOSIT. 





TOWLE v. WOOD. 





Supreme Court of New Hampshire. 


An agreement between two savings-bank depositors, 
that the survivor shall have the other’s deposit, each re- 
taining the absolute title and control of bis deposit 
during life, is a testamentary disposition of property 
not made according to the statute of wills, and is in- 
valid. 


Assumpsit. 
Facts found bya referee. In 1848, S. B., wife 
of F. B., deposited $100 in the Institution for 





Savings, a savings-bank located in Newburyport, 
Mass. She received a deposit-book for the 
amount. Subsequently other deposits were made 
by her, or by her husband for her, which were 
entered in the same book, and June 7, 1875, 
there was $464.02 remaining to her credit in 
the bank. In 1850 F. B. made a deposit 
in the same bank in his own name, which, Octo- 
ber 20, 1875, amounted to $468.47, and at the time 
of making that deposit, or some time after, F. B. 
and S. B. went to the bank together, and desired 
to have the deposit of each in case of his or her 
death go to the survivor; and, in pursuance of 
this request, the treasurer entered on the book of 
F. B. at the beginning of the account, as follows: 
‘*Payable to self or his wife.”’ At the same time 
he entered on the book of S. B., ‘*Payable to self 
or husband.” They agreed that at the decease of 
either, his or her deposit should belong to the 
survivor, but the absolute ownership and control 
of each deposit was to remain unchanged until 
the decease of one of the parties. 

S. B. died in February, 1878, leaving a will, 
giving to Wood, the defendant’s intestate, the 
residuum of her estate, and naming him as exec- 
utor. He collected the amount due from the 
bank; and the plaintiff, who is administrator on 
the estate of F. B., brings this suit to recover the 
amount collected by Wood in his lifetime from 
the bank. 

STANLEY, J. delivered the opinion of the court. 

The plaintiff concedes that he cannot recover 
on the ground ef a gift inter vivos or causa mortis, 
but he claims that the act of the parties wasa 
placing of money on deposit, in their joint names, 
with the intent that the sum remaining should go 
to the survivor; and he cites Marshal v. Crutwell, 
L. R. 20 Eq. 328, and Batstone v. Salter. L. R. 10 
Ch. App. 431, in support of this view. Those 
cases are differentin principle from this. In 
Marshal v. Crutwell the money was deposited in 
the bank upon the understanding that it was to 
be drawn by both parties, and the balance remain- 
ing at the death of either was to go to the survivor. 
Here the referee finds that neither intended to 
give upthe right of control of their respective 
deposits during their respective lives. Each 
party retained absolute control over his deposit 
during life, but each expressed the desire that the 
survivor should have the balance remaining at the 
decease of the other. It was a testamentary dis- 
position of the balance remaining at the decease, 
but it lacked the requisite formalities of execution 
to make it effectual. Bartlett v. Remington, 59 
N.H. 364, 366. 

Another claim of the plaintiff is, that he can re- 
cover on the ground of a promise for a promise. 
The promise, if any, was in substance,—I be- 
queath to you the balance of my deposit which I 
do not expend during my life, if you survive me, 
in consideration of your bequeathing to me the 
balance of your deposit which you do not expend 
during your life, if I survive you.” There was 
nothing in this agreement which prevented either 
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party from withdrawing his deposit, and making 
any other disposition of the money that suited his 
convenience or pleasure. No liability would 
have been incurred if it had been done. The mu- 
tuality essential to make a promise a sufficient 
consideration for a promise is wanting, for nei- 
ther promise is absolute. Each of the parties re- 
served the right to disable himself to perform his 
promise. Either party could withdraw all bis de- 
posits, and leave the other without any considera- 
tion for his promise. It is said that a voidable 
promise is a good consideration fora promise; 
but this is not the general rule. It is true in 
respect tothe contracts or promises of infants 
made with persons of full age. 1 Par. Con, 451, 
452. This case falls within the principle of Cut- 
ting v. Gilman, 41 N. H. 147, 153; Reed v. Spauld- 
ing, 42 N. H.119; Craig v. Kittredge, 46 N. H. 
57; and Bartlett v. Remington, 59 N. H. 364. 

Another position taken by the plaintiff is, that 
the agreement and acts of the parties created a 
trust on the part of each in favor of the other; 
but the difficulty with this view is, that neither 
ever parted with the control of his deposit, and 
never intended to do so. On the contrary, each 
retained absolute control, and the unconditional 
right to make any different disposition of the 
funds which he chose. These facts are inconsis- 
tent with the position that a trust was created. 
To create a trust, each of the parties must have 
been deprived of the power of revocation and 
control. Bartlett v. Remington, snpra; Gerrish 
v. New Bedford Savings Inst., 128 Mass. 159; 
Urann v. Coates, 109 Mass. 581; Ray v. Simmons, 
11 R. I. 266; Stone v. Bishop, 4 Cliff. 593. 

Nor was the act of the parties a reducing to 
possession of the property of the wife by the hus- 
band. The husband exercised no control over the 
fund in the lifetime of the wife, and never intended 
todo it. It was not only necessary that he should 
reduce it to his possession, but that there should 
be coupled with this an intention to make it his 
own. Hall v. Young, 37 N. H. 34; Hoytv. 
White, 46 N. H. 45; George v. Cutting, 46 N. H. 
130, and authorities passim. F. B. never having 
parted with the possession and control of her de- 
posit, could dispose of it by her will. 

Judgment for the defendant. 


NOTE.—See articles of W. W. Thornton, Esq., in 
19 Cent. L. J. 46, and W. L. Murfree, Sr., in 19 Cent. 
L. J, 222; also article of the same writer to appear in 
the next number, where the subject is fully discussed. 





EVIDENCE—HABIT—PAYMENT. 


LER v. CONKLING. * 


Maryland Court of Appeals. 


In an action of assumpsit against an administrator 
to recover a sum of money alleged to be due,it is not 


* The remainder of this case turned upon obvious or 
unimportan! points, and is not here published. 





proper to ask a witness if the defendant’s intestate 
**was in the habit of leaving his bills unpaid.’” 


IRVING, J. 

This was an action of assumpsit brought by the 
appellee against the appellant. The declaration 
is on the common counts. A seventh count 
claims for money due and owing the plaintiff 
from Edward Boninger in his lifetime for person- 
al service and labor in and about his affairs at his 
request from the 8th of July, 1871, to 24th of May, 
1882, inclusive. The defendant pleaded never 
indebted, and never promised as alleged. 

The first bill of exceptions is to the refusal of 
the court to allow a certain question propounded 
by defendants’ counsel to his witness, to be an- 
swered, wherein we think the court committed no 
error. The plaintiff having offered evidence tend- 
ing to show that he had been in the service of the 
defendants’ intestate, at an agreed price per 
month, from 1871 to 1882, and that he had not 
been paid: the defendant introduced a witness, 
who testified to certain payments of money to the 
plaintiff, which payments, however, covered but 
comparatively a small portion of the plaintiff’s 
demand. ‘The witness having stated that he did 
not know whether the money paid plaintiff was 
for wages, he was asked by defendant’s counsel 
this question, ‘‘Was Mr. Boninger in the habit of 
leaving his bills unpaid?’ This being objected 
to, the cour' ruled it improper. Hence the ex- 
ception. The appellants have cited us to no au- 
thority in support of the admissibility of evidence 
of that character as tending to disprove the exis- 
tence of an indebtedness in a suit of this charac- 
ter; and we knew of none. It was immaterial 
what his habit in general was. No matter what 
that may be, it would not prove, that in 
this case for reasons understood by the parties 
and especially by himself, he had proposed to 
leave the account unsettled. At any rate, we see 
no justification for admitting proof of such incon- 
elusive, uncertain character, and I think the court 
was clearly right in excluding it. 


Nore.—This subject was fully discussed in an arti- 
cle appearing in 16 Cent. L. J. 202. 





PROMISSORY NOTE—ASSIGNMENT BY EX- 
ECUTOR IN ANOTHER STATE—ACTION 
ON NOTE IN THIS STATE. 





CAMPBELL v. BROWN. 


Supreme Court of Iowa, Oct. 8, 1884. 


A party to whom an executor, appointed by a will 
duly probated in another state, but not probated 
in this state, has assigned a promissory note in 
accordance with a bequest in such will, may main- 
tain an action on the note against the payee in 
this state. 
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Appeal from Wayne circuit court. 

Action on two promissory notes payable to W. 
W. Campbell or bearer, and to foreclose a mort- 
gage given to secure the same. Trial to the 
court, judgment for the plaintiff, and the defend- 
ants appeal. 

Mitchell & Pennick, for appellants. Tannehill 
& Fee, for appellee. 

SEEVERS, J. The principal question dis- 
cussed by counsel is whether plaintiff can main- 
tain this action. W. W. Campbell, the payee 
of the notes, at the time of his death, in 
1882, resided in the state of Illinois. The notes 
were in his possession in that state, and by his 
last will he devised the same to the plaintiff. 
The will was duly admitted to probate in said 
state, and an executor of the estate appointed in 
the State of [llinois. The executor assigned the 
notes to the plaintiff in pursuance of a bequest 
made in the will. This action was reported to 
and approved by the court that appointed the exe- 
cutor. The will never was filed, or admitted to 
probate, in or by any court in this state; nor has 
any administrator of the estate been appointed in 
this state. It does not appear whether or not the 
decedent was indebted to any resident of this 
state. It is insisted that a foreign executor can- 
not maintain an action in the courts of this state. 
For the purposes of this case this will be conceded ; 
and, this being done, it is further insisted that for 
the same reason the assignee of such an executor 
cannot maintain such an action. Counsel cite 
and rely on Thompson v. Wilson, 2 N. II. 292; 
Stearns v. Burnham, 5 Me. 261; and Dial v. Gary, 
148. C. 573. These cases sustain the proposition 
above stated. The reasoning upon which they 
are based largely is that the authority of an exe- 
cutor is limited to the state in which he was ap- 
pointed, and that every state should prevent the 
removal of the propérty of an esiate, until it has 
been determined there are no creditors citizens of 
the state who are entitled to have such property 
appropriated to the payment of the indebtedness 
due them in accordance with the laws of the state 
in which they reside. 

There are authorities which announce a differ- 
ent rule, and it has been held that a foreign exe- 
cutor may assign a prommissory note, and that 
his assignee may maintain an action thereon in 
the courts of a state other than that in which the 
executor was appointed. Harper v, Butler, 2 Pet. 
239; Wilkins v. Ellett, 108 U. S. 256; 5. C. 2 Sup. 
Ct. Rep. 641; Rand v. Hubbard, 4 Metc, 252; 
Peterson v. Chemical Bank, 32 N. Y. 21; Owen v. 
Moody, 29 Miss. 79; Story, Conf. Laws, sec. 359. 
The reasoning upon which these cases are based 
mainly is that the title to promissory notes belong- 
ing to an estate vest in the executor, and that he 
can do what the decedent could have done in his 
life-time; that is, assign the note so as to vest 
the title in his assignee, so as toenable him, as 
such owner, to maintain an action thereon against 
the maker in the courts of any state in which the 
latter resides. This seems to us to be the better 





view, and we therefore adopt it, deeming it un- 
necessary to state at greater length the reasoning 
upon which the cited cases are based. 





ONVUE IN JEOPARDY—-CONVICTION—-EF- 
FECT OF NEW TRIAL. 





COMMON WEALTH v. ARNOLD. 





Kentucky Court of Appeals, Sept. 4, 1884. 


Where accused on trial for murder is convicted of 
the lesser offense of manslaughter and the verdict is 
set aside, and a new trial granted at his own instance, 
he may, on the retrial, be convicted of the higher of- 
fense of murder. 


Appeal from Gerrard Circuit Court. 

P. W. Hardin, R. C. Warren, E. W. Hines for 
appellant. W. 0. Bradley, W. A. Morrow for ap~ 
pellee. 

Pryor, J., delivered the opinion of the court: 

W. A. Arnold was indicted in the Garrard Cir- 
cuit Court for the murder of one Robert Boyle, 
and when tried was convicted of manslaughter. 
The judgment of conviction was reversed and a 
new trial granted. On the second trial the ac- 
cused filed a plea in bar of former acquittal as to 
the charge for murder contained in the indict- 
ment, maintaining that the conviction for the Jes- 
ser offense,although the verdict was set aside at his 
instance, was an acquittal of the greater offense. 
The court below so held, and the case is brought 
to this court by the court below to the prejudice 
of the Commonwealth in overruling the demurrer 
to the plea. 

Sec. 270 of the Criminal Code provides that 
‘‘the granting of a new trial places the parties in 
the same position as if notrial had been had. All 
the testimony must be produced anew, and the 
former verdict can not be used or referred to in 
evidence or in argument.”’ 

Some of the elementary authorities sustained by 
numerous decisions establish the doctrine that 
one indicted for murder and found guilty of man- 
slaughter is protected from any further prosecu- 
tion for murder. Bishop’s Crim. Law, vol. 1. 
In such a view of the question we can not con- 
cur. Under the Crim. Code of this State an in- 
dictment for murder containing but the one 
charge embraces all the lesser degrees of the of- 
fense, which may be included under it, and this 
case may be considered as if there were several 
counts charging various degrees of the same of- 
fense. The Code of Practice settles this question 
unless the provision referred to is unconstitution- 
al. It is manifest that by the reversal of the 
judgment of conviction and the granting of a 
new trial, there is no verdict or judgment in 
existence acquitting or convicting the accused of 
any of the degrees of the offense with which he 
stands charged. The legislature has provided the 
manner in which a new trial may be had and the 
causes for which it may be granted, and when a 
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conviction is had and the accused sees proper to 
ask for a new trial we see no constitutional objec- 
tion in requiring him to submit to the conditions 
imposed by the statute. Itis urged that sucha 
ruling compels the accused to submit either to the 
verdict of manslaughter against him or subject 
himself to a trial for a greater offense. 

While this may be true he stands convicted, 
and is relieved from the verdict of guilty on the 
condition that he consents to be retried on the 
charge contained in the indictment. There is no 
injustice or hardship in compelling the accused, 
when taking advantage ef the provisions of the 
Code in order to obtain a new trial, to submit to 
the provisions imposing the conditions upon 
which a retrial is awarded. If a conviction for 
manslaughter applies an acquittal of the higher 
offense, the accused on his own motion has asked 
the court to set aside the verdict from which this 
implication of innocence or acquittal of the great- 
er offense arises. The conviction no longer ex- 
ists, and when set aside it can not be used as evi- 
dence or pleaded in bar of the indictment. There 
is neither a verdict or judgment of guilt as to any 
degree of the offense. 

The accused, when placed on trial, the court 
having jurisdiction of the case, and the indictment 
sufficient in substance to sustain a conviction, 
having selected a jury, impaneled and sworn, 
was entitled to a verdict that would bar any other 
prosecution. 

In this case a verdict was rendered, and the 
accused not satisfied has, on his own motion, 
caused that verdict to be set aside. In such a 
case “the accused may again be put upon trial, 
upon the same facts before charged against him, 
and the proceedings had will constitute no pro- 
tection.”’ Cooley’s Constitutional Limitations, 
page 401, 5th edition. 

The same author says: “If a prisoner is acquit- 
ted on some of the counts in an indictment and 
convicted on others, and a new trial is obtained 
on his motion, he can be put upon trial a second 
time on those only on which he was before con- 
victed.”” What effect would be given to separate 
verdicts on each count in an indictment the 
record showing an acquittal as to one count, 
and a motion to grant a new trial as tothe 
count upon which the accused was found guilty 
is not necssary te be determined. 

A verdict of guilty of manslaughter implies that 
the jury did not believe the accused guilty of 
murder; still there is but one homicide committ- 
ed, and who is the offender, and the degree of the 
homicide has not been ascertained. There is no 
record showing thatthe accused committed the 
offense, if committed, from murder to man- 
slaughter. 

The law presumes the accused innocent until 
his guilt is shown, and it devolves on the State 
to show, although the case has once been tried 
that the accused committed the offense and the 
circumstances attending it. There was nothing 
in the record after the new trial had beer granted, 





showing that any homicide had been committed, 
and if there is an implied acquittal of the offense 
charged in the indictment, why is not the accused 
entitled to an acquittal for all the lesser degrees. 
A verdict of acquittal and an indictment for mur 
der is a bar to any prosecution for manslaughter, 
and we perceive no valid reason for holding that 
the granting of a new trial in this case determined 
in effect that if the accused did commit the homi- 
cide it was dune in sudden heat and passion. 

In Veach v. The State, 60 Indiana, the statute 
of that state regulating criminal proceedings con- 
tains the same provisions with reference to new 
trials found inour odeof Practice, and it was 
held where the accused had been convicted of 
manslaughter and a new trial granted him, he 
may, upon the new trial, be convicted of mur- 
der. 

The verdict is an entirety and we have no doubt 
as to the power of the Legislature to prescribe 
for the accused the terms upon which he may 
have a second hearing. The court below should 
have sustained the demurrer to the plea. 
20 Ohio State, 572; 15 Ohio State,—; State v. 
Morris, 1 Blackford, ; 14 Grattan; 1 Iredell; 
3 Harris. ; 





NotTe.—The subject of ‘*Twice in Jeopardy’” was 
exhaustively treated in two articles by M. W- Hop- 
kins, Esq., in 18 Cent. L. J. 48, 63. 


DAMAGES—TRESPASS—BENEFITS. 





MAYO v. SPRINGFIELD. 





Supreme Judicial Court of Massachusetts, 
November 8, 1884. 


In an action of trespass quare clausum fregit, the 
jury may, in the estimation of damages, take into con- 
sideration the benefit derived by the plaintiff from the 
trespass. r 


This was an action of trespass to recover dam- 
ages in entering the plaintiff’s close on Essex 
street in Springfield and depositing a quantity of 
earth thereon. At the trial before an assessor the 
plaintiff claimed damages for the expense in 
removing the same. This was disallowed by the 
Court and the presiding justice affirmed the find- 
ing of the assessor, who found that the plaintiff 
was entitled to recover $71 disallowing the 
plaintiff's item of expense in removing the earth. 

FIELD J. delivered the opinion of the court: 

The gist of the plaintiff's action is the breaking 
and entering his close. The other assessments of 
the declaration affect only the damages. The 
measure of damages is the injury to the plaintiff’s 
estate caused by the trespass; and when. as in 
this case the damager are occasioned by placing 
upon the land a large quantity of earth the 
damages are not necessarily what it would cost 
the plaintiff to remove the earth from the land. 





KUM 
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In determining the extent of the injury to the 
plaintiff’s land the Court had a right to consider 
the benefits, if any, arising from placing the earth 
upon the land. An allowance for such benefits 
is not in the nature of recompense of set off, but a 
method of determining the actual damages sus- 
tained. Upon the facts found by the assessor the 
Court was warranted in entering judgment for the 
smaller sum. 
Judgment affirmed. 





EVIDENCE—ACTION FOR PERSONAL IN- 
JURIES —- PERSONS DEPENDENT ON 
PLAINTIFF. 





CHICAGO & ALTON R. CU. v. FEW. * 





Illinois Appellate Court, May 22, 1884. 


A party suing a railroad company for damages for 
an injury sustained by him through its alleged negli- 
gence, can not testify that he had a wife, mother, 
brother and sister depending on him for support. 


Appeal from the Circuit Court of Morgan County 
the Hon. C. Epler, Judge, presiding. 

Appellee Few sued the railroad company, for. 
damages for an injury alleged to have been sus- 
tained by him through its negligence while em- 
ployed as aswitchmanin its yard. A trial re- 
sulted in a verdict and judgment against tke 
company, from which it appeals to this court and 
assigns for error the admission of improper evi- 
dence. 

Brown, Kirby & Russel for appellant; Crawley & 
Smith for appellee. 

HIGBEE, J. (after stating the facts.) 

Against the objections of avpellant, appellee 
was allowed to testify that he had a wife, mother, 
brother and sister dependent on him for support. 
In the City of Chicago v. O'Brennan, 65 Iil, 160; 
Chicago & North Western R’y Co. ¥. Moranda, 93 
Til. 302, and Pittsburg, Fort Wayne & Chicago R’y 
Co. v. Powers, 74 Ill, 341, it was held error to 
admit this evidence. These cases are decisive of 
this question. In the Powers case it was said by 
the court, ‘**Appellant can in no case be required 
to support the family of one of its employes who 
may be injured, even by the negligence of the 
servants of the company. Such a rule would be 
carrying the liability of such bodies beyond the 
liability of other persons, and would not accord 
with the analogies or principles of the law. And 
to permit such evidence would be virtually to im- 
pose that duty upon defendant. It is impossible 
for us to know what portion of the v' rdict in this 
case was allowed, because appellee had a family. 
The evidence was before the jury for the purpose 
of enhancing the damages, and we have no doubt 
it produced ‘that result. This was manifest error.” 


* The remainder of the case turned upon obvious or | 


unimportant points, and is not here published. 


This reasoning is so conclusive of the question 
that we can add nothing to it. 
Judgment reversed. 
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1, ASSIGNMENT—RIGHT OF ACTION FOR TORT. 
A cause of action for personal injuries is assignable. 
Vimont v. C. & N. W. R. Co., 8. C. Towa, Oct. 
21, 1884; 21 N. W. Rep. 9. 


2. BANKING--( HECK NOT AN ASSIGNMENT. 

A check on a bank is not, before presentment, an 
assigument o7 the funds of the drawer pro tanto, 
and an attachment of the funds on a judgment 
against the drawer, begun after the drawing, but 
before presentation superceded it. Inboden v. 
Perrin, 8. C. Tenn. Nov. 1, 1884. 


| 3. Common CaRRIER — PASSENGERS — MISTAKE IN 
TICKET—EVIDENCE OF RIGHT TO TRAVEL—EX- 
PULSION. 


Whereas appellee’s husband bought a special 1,000 
mile commutation tick+t, and told the agent to is- 
sue it to**E. Bannerman,” and the agent thinking 
it was intended for a man, inserted **Mr.’’ before 
the name, and the ticket was presented by the 
husband to pay his wife’s fare, he stating at the 
time to the conductor that it was bougbt for his 
wife, Elsa Bannerman, and the conductor refu-ed 
to receive such ticket in payment of the wife’s 
fare, and upon a refusal] to pay ber fare put. her 
off at the next station, using no unnecessary force. 
Heid, that appellee could not recover damages 
from the railroad company for such expulsion. 
Chicago, etc. R. Co. v. Bannerman, lll. App. Ct. 
17 Chic. L. N. 67. 





4. CONSTITUTIONAL LAW— ASSESSMENT FOR SIDE- 

WALKS. 

A statute empowering the authorities of a city to 
construct sidewalks, and make local assessments 
on the property fronting the same. *‘for so much 
of the expense there: f as they shall deem just and 
equitable,’’ is unconstitutional in that there is no 
fixed, certain, and legal standard fr assessment. 
Such assessment should be. made in view of the 
benefit to the abutting land; but under this statute 
they may be made in view of the defendant’s 
ability to pay. Barnes v. Dyer, 8. C. Vermont; 

' 80 Alb. L. J. 389. 
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5. CONSTITUTIONAL LAW—FREEDOM OF SPEECH— 
PARTICIPATION OF PUBLIC OFFICERS IN POLITICS. 
The Act of the Legislature prohibiting active par- 

ticipation in politics by certain officers of the State 
government, is violative of the constitutional pro- 
vision which prohibits the Legislature from pass- 
ing any law abridging the freedom of speech, and 
is therefore void. Southan v. Com. 8S. C. App. 
Va. July 24, 1884: 8 Va. L. J. 682. 


6. CONSTITUTIONAL LAW—STATUTE GIVING A FARM- 
ERS ASSOCIATION MONEY TO AID IN PATENT 
SUITS. 

An act of the legislature giving funds to a farmers’ 
protective association of the state to aid it in suits 
for infringement of barbed-wire patents is not un- 
constitutional. » Merchants Union Co. v. Brown. 
S. C. Iowa Sept. 16, 1881; 18 Rep. 4591. 


7. CONTEMPT—REVISED STATUTES, § 725—INTER- 
RUPTING EXAMINATION OF WITNESS—INSULTING 
THE EXAMINER. 

It is acontempt of court to interrupt and violently 
break up the examination of a witness before an 
examiner by persisting in the claim to dictate, 
prompt, and control the answers of the witness. 
It is also a contempt to insult the examiner by the 
use of violent and abusive language to him after 
he has left the office and is upon the street. 
U. S. v. Anonymous, U. S.C. C. W. D. Tenn. Oct. 
6, 1884; 21 Fed. Rep. 761. 


8. CONTRACT—HUSBAND AND WIFE—AGREEMENT 

TO WAIVE CLAIMS UPON ESTATE. 

Though the laws of a state confer upon married 
women the freedom of contract possessed by 
femes sole, an agreement between husband and 
wife upon valuable consideration by which each 
agrees to make noclaim upon the estate of the 
other in case of death, is not binding and no bar 
to a petition by a wife for her statutory share in 
her late husband’s estate. Whitney v. Closson, S. 
J.C. Mass. Nov. 8, 1884; 1 Daily L. Rec. No. 31. 


9. CONVEYANCE—WANT OF GRANTIMG CLAUSE— 

EFFECT. 

A paper purporting to be a deed executed under 
hand and seal, and stating *‘that the grantor has 
agreed to makea deed fora certain tract of land 
to the grantee, and that in consideration thereof, 
the grantee desiring the deed, the grantor makes 
a quit-claim deed for such land to the grantee, de- 
scribing the land by metes and bounds,’’ but con- 
taining no other ganting clause is no deed but 
simply an acknowledgment that the grantee has an 
equitable title to the land. Weinrich v. Wolf, 
S.C. App. W. Va. May 3, 1884; 24 W. Va. 299. 


10. EQquiry—REMEDIES TO 

OFFICE. 

A bill in equity by a private individual for an in- 
junction to restrain the exercise of official functions 
cannot ,be maintained, although there has been 
no actual entry upon the office. Osgood v. Jones, 
S.C. N. GW. Reporters Advance Sheets. 


OUST USURPER OF 


11. Equiry—SvUIT TO SET ASIDE DEED—FRAUD UP- 

ON CREDPITORS—PARTIES. 

In a suit by the creditors of a fraudulent master to 
subject the property to the payment of their debts 
the intermediate grantor is not a necessary party ; 
because the conveyance, notwithstanding it may 
be void as to creditors, will be, nevertheless, valid 
between the parties to it. Herzog v. Weiler, 8.U. 
App. W. Va. Apr. 26, 1884; 24 W. Va. 199. 





12. ESTOPPEL IN PaIS—-WHAT AMOUNTS TO—-RI- 

PARIAN KIGHTS. 

A riparian proprietor is not estopped from disput- 
ing the validity of an appropriation of the waters 
of a stream flowing through his land, by the mere 
fact that he knew of the intention of the appropri- 
ator to divert such water before any was diverted, 
and of the construction of works for such purpose, 
but made no objection thereto before bringing an 
action to prevent the same. Luxv. Haggin, S.C. 
Cal. Oct. 21, 1884; 4 W. C. Rep. 256. 


18. EVIDENCE—RES [NTER ALIOS—SUIT AGAINST 

HUSBAND—DECREE IN ANOTHER SUIT. 

A decree in a suit brought by a wife for separation, 
to the effect that she was living apart from him for 
good cause, is not even evidence in a suit brought 
by one against him for necessaries furnished by 
him to the wife. Barney v. Tourtellotte, 8. J.C. 
Mass. Nov. 8, 1884; Daily L. Rec. Nov. 10, 1884. 


14, FEDERAL JURISDICTION—CITIZENSHIP—-INTER- 

EST ASSIGNED—SUPPLEMENTAL SILL. 

When the jurisdiction of a Federal court has at- 
tached by reason of the citizenship of the parties, 
it will not be divested by the plaintiff’s transfer of 
his entire interest to a citizen of a State of which 
one of the defendants is also a citizen; and the as- 
signee by a supplemental bill, or an original bill 
in the nature of a supplemental bill, may have the 
benefit of all previous proceedings. Gluver v. 
Sheppard, U.S. C. C. W. D. Wis. Aug. 1854; 18 
Rep. 578. 


15. HUSBAND AND WiFE—CONTRACT BETWEEN—- 

COMPENSATION—ATTACHMENT. 

Where a married woman, having a separate estate 
or business, employs her husband to manage the 
same, and agrees to pay hima stated compensa- 
tion for his services, a chose in action in his favor 
against heris created, which, on her failure to 
pay. can be reached by a judgment creditor of the 
husband. Kingman v. Frank, 8. C. N. Y. Oct. 6, 
1884; 26 D. Reg. 937. 


16. HUSBAND AND WIFE—LIABILITY FOR TORTS— 

MARRIED WOMEN’S ACTs. 

Where the wife receives stolen goods while carrying 
on a separate business, and becomes thereby liable 
in conversion, as tue wife never acquired a prop- 
erty in the goods, the husband is liable therefor, 
though the laws ofa State give married women 
all the property rights of femes sole. Nusser v. 
Lewis, N. Y. Sup. Ct., June 26, 1884; 6 N. Y. 
Civ. Pro. Rep. 135. 


17. INSURANCE—FIRE—‘‘ PREMISES.’’ 

The term ‘*premises,’’ as ordinarily used fh con- 
ditions in policies of insurance, does not apply to 
personal property whea there is no insurance up- 
on the buildings containing the property and 
when the buildings and the property are owned 
by differeat persons. Carr v. Ins. Co., 8. €.N. 
H.; RKeporter’s Advance Sheets. 


18. INSURANCE — LIFE — ASSIGNMENT — INSURABLE 

INTEREST. 

Want of an interest in the life insured does. not in- 
validate the assignment of a life insurance policy. 
Mut. Life Ins. Uo. of N. Y. v. Allen, S.J. C. 
Mass. OUct., 1884., 1 Boston Daily L. Rec. No. 20. 


19. INSURANCE—LIFE—IMPLIED CONTRACT OF MAR- 
RIAGE—INSURABLE INTEREST. : 

Where man and woman live together as man and 

wife for ten years, she has an insurable interest in 

his life, andthe fact that she was named in the 
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policy in her own name, does not make any dis- 
tinction when the company has accepted subse- 
quent assessments with full knowledge of the fact. 
Watson v, Centennial Ins. Ass , U.S. C. C. E. D. 
Mo., Sept. 24, 1884; 21 Fed. Rep. 698. 


20. INTEREST—ON DECREE—CONTRACT RATE. 

Where a bond by its terms bears interest at three 
per cent, per annum from date, a decree for the 
payment thereof should be for the aggregate sum 
due, the interest being computed at the rate of 
three per cent. to the date of the decree, and then 
the decree should proyide for the payment of in- 
terest thereon at the rate of three per cent. until 
paid. A decree providing for interest at six per 
cent. on such aggregate sum, iserroneous. Pick- 
ens v. McCoy, 8. C. App. W. Va.. May 3, 1884; 
24 W. Va. 344. 


21. LANDLORD AND TENANT—TENANT HOLDING 
OVER AFTER WRITTEN PROPOSITION TO DEMAND 
HIGHER RENT. 

A written proposition to a tenant, in anticipation of 
the end of his term, to charge in future an in- 
creased rent for the premises, commits the tenant 
to such increase if heholds over. Reithmanv. 
Brandenburg, 8. ©. Colo., Oct. 1, 1884; 4 Pac. 
Rep. 788. 


22. LIBEL AND SLANDER -— NOTICE FORBIDDING 
TRADE. 
The mere posting of a notice by an employer to em- 
ployees maliciously forbidding them to trade with 
a person thereia named, does not constitute slan- 
der or libel. Payne v. West. & Atl. R. Co., S.C. 
Teun., Nov. 1, 1884. 


23. LIEN—SALE OF LEASE AND PERSONAL PROPERTY 

—AGREEMENT. 

Where a lease is sold with certain personal proper- 
ty thereon fora gross sum for both, and in the 
writing transferring the lease and the personal 
property a lien is reserved for the payment of the 
purchase-money, as between the parties to the 
contract of sale and those having actual notice of 
it the lien will in a court of equity be declared to 
be valid and will be enforced by a sale of both real 
and personal property for the purchase money of 
both. Colev. Smith, S.C. App. W. Va., May 
31, 1884; 24 W. Va. 287. 


24. LIMITATIONS — ACKNOWLEDGMENT BY SURETY 

—TAKING SECURITY FROM PRINCIPAL. 

Taking of security from the principal by a surety 
upon a promissory note is not of itself an admis- 
sion to the holder of an indebtedness which the 
surety is liable and willing to pay sufficient to re- 
move the bar of the statute of limitations. Holt 
v. Gage, S. C. N. H., Reporter’s Advance Sheets. 


25. MUNICIPAL CORPORATION — ORDINANCE — ICE 

ANP SNOW—PUBLIC SIDEWALKS. 

A public sidewalk is a portion of the public high- 
way, and the owner or one in possession ofa lot 
or building cannot be required to remove snow 
and ice from the sidewatk thereto. A city ordi- 
nance requiring this to be done is void. Chicago 
v. O’Brien, S.C. Lll.. Sept. 27, 1884; 18 Rep. 587. 


26. NEGOTIABLE INSTRUMENTS—BANKING—DEPOS- 

ITS FOR COLLECTION. 

Where a negotiable instrument, indorsed and de- 
livered in blank to a bank, though in fact only for 
collection, is sent by it to another bank for ‘*col- 
lection and credit’* before maturity, and the lat- 
ter receives it without notice tnat it does not be- 


long to the former, it may lawfully retain the pro- | 


ceeds of the collection to satisfy a claim fora gen- 





eral balance against the other bank, if that bal- 
ance has been allowed to arise and remain on the 
faith of receiving payments from such collections 
pursuant to a usage between the two banks. 
Vickney v. State Sav. Ass., U.S. C.C. E. D., Mo., 
Oct. 18, 1884; 21 Fed. Rep. 773. 


27. ONCE IN JEOPARDY—CONVICTION OF LESSER 

CRIME—NEW TRIAL—EFFECT. 

If one is convicted of an offense, as manslaughter, 
and obtains a new trial, this action vacates the 
former conviction, and waives its protection so 
that on the second trial he may be convicted of a 
higher degree of the crime charged, as of murder. 
By his act heis placed in the same condition as 
if no trial had been had, Butlerv. State, S.C. 
Ind., Oct. 9. 1884; Com. v. Arnold, Ky. Ct. App., 
‘Sept, 4, 1884; 6 Ky. L. Rep. 181. 

28. ONCE IN JEOPARDY—SICKNESS OF JUROR—DIS- 

CHARGE OF JURY. 

The sickness of a juror during the trial and before 
a verdict is a sufficient cause for discharging a 
jury and issuinga venire de novo and the accused 
is not thereby put twice in jeopardy. Doles v. 
State, S. C. Ind., Oct. 11, 1884. 


29. PRACTICE—TRIAL—PHYSICAL EXAMINATION OF 

PLAINTIFF. 

It is not error for the court, during the progress of 
a trial, to refuse to order the plaintiff. who sues 
for injuries to his person, to submit to an exam- 
ination of his person by physicians who are wit- 
nesses for the defendant, in the absence of any 
showing whatever that justice would be promot- 
ed thereby, and especially so when the plaintiff 
submits to an examination by such witnesses in 
the presence of the jury. Sioux City & P.R.Co. 
v, Finiayson, 8. C. Neb. Oct. 14, 1884; 20 N. W. 
Rep. 860. 

30. PROMISSORY NOTE—-INSTALMENTS OF INTER- 

EST—PROTEST. 

When a note payable in eighteen months contained 
a condition for the payment of interest half-year- 
ly, held that notice of dishonor was necessary in 
order to charge indorser, where maker made de- 
fault in payment of an instalment of interest. 
Jennings v. Napanee Brush Co. Can. Co. Ct. Oct. 
18, 1884; 20 Can. L. J. 361. 


81. PUBLIC LANDS—-HOMESTEAD ENTRY—DEVISE 

BEFORE ISSUE OF PATENT. 

One entering on public lands for the purpose of 
gaining a homestead therein has no tnterest to de- 
vise beforethe issue of a patent. Chapman v. 
Price, 8. C. Kan. Oct. 9, 1884; 4 Pac. Rep. 807. 


32. SHERIFF—RE-CAPTURE OF ESCAPED PRISONER— 

RIGHT TO COMPENSATION. 

A sheriff claimed compensation for re-capturing a 
person who had escaped and fled to Missouri. 
Held, that it might lead to great abuse to permit 
a sheriff who has suffered prisoners to escape to 
demand, as of right, compensation for capturing 
and returning them to custody. It is his duty to 
keep them safely. Commissioners v. Pipher, 8. C. 
Ind., Oct. 30, 1884. 








QUERIES AND ANSWERS. 





QUERIES. 
54. Can a Railroad Company where the charter 
of the same gives ita right of way a hundred feet in 
width and also power to take so much of the soil and 
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other materials as is necessary for constructing the 
bed, building switches and erecting depots, dig up 
and remove the soil which is within the right of way, 
from A’s. place to B’s. whichis some five miles 
lower down when it could have taken the same from 
B’s. place, without paying A. an additional compensa- 
tion for so much of the soil as was removed, besides 


the amount paid for the right of way ? J.W.C. 
Friar’s Point, Miss. 
QUERIES ANSWERED. 
Query 47. [19 Cent. L. J. 338.] What is 
the full legal effect of the words ‘*‘ without 


recourse?’ when forming part of the endorse- 
ment of a negotiable note? Does it simply nega- 
tive the otherwise implied legal obligations of the en- 
dorser, or does it relieve the endorser from all liabil- 
ity connected with the non-psyment of the note? Ex- 
amples: A sells Ba horse fora hundred dollars. B 
gives in payment a note he holds against C, endorsing 
it ‘‘without recourse.’’ ‘Suppose the note can not be 
collected from C, can A maintain an action against B 
for the price of the horse? 2nd. Suppose the note then 
endorsed is taken as absolute payment, but upon 
verbal warranty of B that C the maker of the note at 
the time of the endorsement was solvent. Suppose it 
turns out that C atthetime of indorsement was in- 
solvent and the note could not be collected. Can A 
maintain suit on his verbal warranty against B, or is 
the verbal warranty inconsistent with the written en- 
dorsement. W.c. F. 


Answer. The words, ‘‘without recourse’’ seems to 
be a qualified endorsement, and a qualified indorse- 
ment is one which restrains, limits, qualifies or en- 
larges the liability of the indorser in any manner 
different from what the law generally imports as his 
true liability deducable from the nature of the in- 
strument, the word commonly nsed are ‘*Sansre- 
cours’’ or ‘*without recourse,’’ 2 Mass. 14. It is held 
in the United States that an indorser withour recourse 
is responsible to the same extent that a transferor by 
delivery is responsible e. g. where the bill or note is 
aforgery. Uumont v. Williams, 18 O. St. 515; Hanson 
v. Richardson, 48 Vt.508; Watson v. Chesire, 18 Ia. 
202. 

An indorsement without recourse or at the indorser’s 
own risk will not expose the endorser to any liability 
Rice v. Stearns, 3 Mass. 225; Upham v. Prince, 12 
Mass. 14; Richardson v. Lincoln, 5 Metcalf 201; Law- 
‘rence v. Dobyn, 30 Mo. 196; Fitchburg Bank y. 
Greenwood 2 Allen 434; Craft v. Fleming, 10 Wright 
140; Cady v. Shepherd, 12 Wis. 639; Mott v. Hicks, 1 
Cow. 512; hence itseems that the indorser is relieved 
from liability. A can certainly maintain an action 
against B. for the price of the horse. But not on the 
note. The warranty of genuineness is anincident 
of the contract of sale and it is immaterial whether 
the thing sold bea bill, note or any other personal 
chattel. The transferor is for the purpose an ordinary 
vendor. Benjaman on Sales 2d. Ed. pp. 3382 493; 
But it is held in a few states that there is no implied 
warranty of geniuneness if the note or bill is a bona 
fide sale asachattel and not givenin payment of a 
precedent or present indebtedness Baster v. Duren, 29 
Me. 434 Hussy v. Sibley 66 Me. 196. Fisher v. Runion 2 
Md. 497. By the weight of authority in the U.S. the 
transferor of a note warrants the solvency of the 
maker at the time of the transfer. Onlario Bank v. 
Lighbody, 18 Wend. i101; Roberts v. Fisher, 43 N. Y. 
159. Townsand v. Bank, Wis. 185; Magee v. 
Comstook 13 Ill. 209; Westfall v. Braley, 10 O. St. 188, 
In all cases if notes and bills are transfered as valid 
when the transferor knows they are good for nothing 
the suppression of the truth is a fraud and he is liable. 





Gurney v. Wormsley 4 E. & B. 131 (82 E. U. L. R.) 
Camidge v. Allenby 6B. & C. 373 (18 E. C.L. R.) 8. 
C.9D. & R. 391; Fen v. Harrison 3 T. R. 759. Parol 
evidence is admissible toshow the intent under which 
a note was indorsed by a stranger there to Ray v. 
Simpson 22 How. 134. 

The contract between an indorser and his immediate 
indorsee not consists exclusively of the writing popu- 
larly called an indorsement though that indorsement 
be a necessary part of it. The contract consist partly 
of the delivery of the bill or note to the indorsee and 
may alse consist partly of the mutual understanding 
and intention with which the delivery was made and 
received by the indorsee. 

That intention may be coilected from the words of 
the parties to the contract either spoken or written 
from the usage of the place or of the trade from the 
course of dealing between the parties or from their 
relative situation Kidson v. Delwosth 5 Price 564. 

Orleans Neb. J. L. ROBERSON. 








RECENT LEGAL LITERATURE. 


OUTLINES OF ROMAN LAW. Outlines of Roman 
law comprising its His orical growth ad gen- 
eral principles. By William C. Murry, Ph. D., 
Professor of History and Political Science; f r- 
merly Professor of Latin—in the University of 
Rochester, New York and London. G. P. 
Putnam's Sons, 1884. 


, Thisis nota book for the practical lawyer. 
“The primary end of the book,” says the au- 
thor, ‘‘is to serve as a mannal for the use of stu- 
dents and of others, who desire an elementary 
knowledge of the history and principles of the 
Roman law.”” Thisis a well-written historical 
review, and deserves to be read by all who have 
any interest in comparative jurisprudence. 





AMERICAN REpoRTS. The American Reports, 
containing ail decisions of General Interest de- 
cided in the courts of last resort of the several 
States, with notes and references by Irving 
Browne. Vol. xivii. Albany, John D. Par- 
sons, Jr. 1884. 

The cases reported in twenty-one volumes were 
the materials for selection in the preparation of 
this volume of this well-conducted series. There 
are many valuable cases to be found therein. A 
widow will hereafter remember that she is not an 
‘their’ of the decedent. Tillman v. Davis, 95 N. 
Y.17, and a surviving husband bears the same 
relation to his late wife. Wilkins v. Ordwey, 59 
N. H 378. Banks will keep their heads out of 
railroad stock, if they have any respect for the 
decision of the N. Y. Ct. App. in Nassau Bank v. 
Jones, 95 N. Y. 115, to the effect that they’ have 
no power to buy such stock. Vick v. N. Y. Cent. 
& Hudson R. R. Co., 95 N. Y. 36, assures us that 
an employee is not a passenger while deadhead- 
ing his way home on the company’s trains. Dec- 
larations made by a person fatally injured by a 
railway train half an hour after the accident, are 
not part of the res geste. Waldele v. Same, Id. 
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274. Stipulations exempting a carrier from re- 
sponsibility for negligence to deadhead passen- 
gers are void. Seyboltv. N. Y. L. E. & W. R. 
Co. Id. 562. A cause of action for deceit survives, 
Baker v. Crandall, 78 Mo. 584. Vomiting pas- 
sengers may be given leave to withdraw from 
horse-cars, whether the cause of vomiting is 
traceable to saloons or not. Lemont v. R. Co., 1 
Mackey, 180. Guiteau’s case is reported in 2 Id., 
498. Passengers must stay inside of cars if there 
is room, if they expect to get a hearing before 
the blind lady, in case of injury. Andrews v. 
Capitol R. Co., 2Id., 137. Exemplary damages 
must not be expected of railroad eompanies whose 
conductors relieve them of the impure atmosphere 
of the cars, against their will and right, but with- 
out malice and peaceably. L. N. &G. S. R. Co. 
v. Guman, 11 Lea, 98. Some photographers may 
thank the Supreme Court of Tennessee for the 
statement that they are not ‘‘mechanics,’’ but 
when the sheriff comes round to take their goods, 
they will wish that the same court had not decided 
that they are not entitled te the exemptions al- 
lowed ‘*mechanics.” Story v. Walker, 11 Lea, 
512. Montana is not afraid to hold that a 
waiver of a trial by the regular ‘‘dozen”’ jury 
is not binding upon a prisoner accused of 
felony; Territory v. AhWah, 4 Mont. 149. Insani- 
ty of defendant is no ground for the setting aside 
of a judgment; Woods v. Brown, 93 Ind. 164. 
‘Seventy-five after date’? may be shown to be 
seventy-five days, when occurring in a note. 
Boykin v. Bank, 72 Ala. 262. Burglars will keep 
their necks out of store-houses where clerks sleep 
if they desire to avoid punishment for raiding 
‘‘dwelling houses;’’ State v. Williams, 90 N.C. 
541. North Carolina ‘‘toes the mark’’ on the 
question whether a prisoner can dispense ‘‘with 
the tribunal'which has come down to us, un- 
harmed by the criticism of centuries”’ by answer- 
ing it in the negative; State v. Holt Id. 749. 
Pools on horse races or base-ball games, are 
‘“‘games;’? People v. Weithoff, 51 Mich. 203. 
‘Damages by the elements’ include destruction 
by fire, lessors will take notice; VanWonner v. 
Crane, Id. 363. The Supreme Court of Michigan 
says that courts have sufficient intelligence to 
know that a boxcar will not frighten ordinary 
horses. The courts will know something if they 
progress at this rate. Under the present notion 
aman does not really appreciate how little he 
knows, or is expected to know until he mounts 
the bench or jumps into the robes. The bench is 
the safest place fora man to keep himself when 
he knows nothing outside of the law-books; Gil- 
bert v. Flint, ete., R. Co.,51 Mich. 488. Mort- 
gages are not ‘‘conveyances,”’ is the cry from the 
Nutmeg state; Harrall v. Leverty, 50 Conn. 46. 
State property is not subject to local assessments ; 
State v. Hartford, Id 89. Women are allowed to 
to carry the green-bag in the nutmeg state; 
Hall’s matter, Id. 131. The male attorneys ought 
to ‘‘raise’’ Hall. A general superintendeut is not 
a fellow servant in Connecticutt; Wilson v. Wil- 





limantic, etc. Co., Id. 433. A note given by a 
corporation ultra vires is valid in the hands of a 
bona fide purchaser; Wright v. Pipe Line Co., 100 
Pa. St. 701. A complainant’s good repute is not 
presumed in Pensylvania; Oliver v. Com. Id. 215. 
Some more refreshing news on the subject of ju- 
dicial notice has arrived from the same state. 
Judges know enough now to tell the distances be- 
tween the large cities and the speed of trains be- 
tween them. The newsboys could have told them 
the same thing; Rearce v. Langfit, Id. 507. This 
is encouraging. The judges are learning rapidly. 
The remaining cases of general importance have 
all been reported or commented upon or digested 
in the columns of the JOURNAL. This isan ex- 
cellent volume. 








CORRESPONDENCE. 


CAUTIONING THE JURY AS TO EXPERT TES- 
TIMONY. 
Editor Central Law Journal: 

Ina recent casein the Supreme Court of Kansas,! 
that court held that to instruct a jury that in ‘‘all 
cases expert testimony should be received and weighed 
with caution’’ was erroneous. The facts in the case 
were as follows. The plaintiff had been injured by 
the negligence of the employers of the defendant rail- 
road company in charge of an engine, who permitted 
water to escape from the engine and to be thrown in- 
to’ the plaintiff’s eyes. The trial court appointed 
medical experts to make an examination of the plain- 
tiff’s eyes, and they made such examination and tes- 
tified that no great or material injury could have re- 
sulted therefrom. ‘The court, in speaking of expert 
testimony, instructed the jury that ‘‘in all cases such 
testimony should be received and weighed with cau- 
tion.’’? The jury found a verdict in plaintiff’s favor for 
$2,000. The Supreme Court reversed the judgment 
on the ground that the instruction was erroneous and 
might have misled the jury into finding a verdict fora 
greater amount of damages than the plaintiff was en- 
titled to. ‘‘Evidently,’’ says Mr. Justice Valentine 
in delivering the opinion of the court, ‘‘Evidently the 
jury paid but very little attention to the ‘expert tes- 
timony’ of the physicians and surgeons appointed by 
the court and who testified in this case; and their 
reason for so doing may have been the above quoted 
instruction given to them by the court. We think 
that such testimony should have been given due and 
proper weight, and should not have been ‘ ‘received 
and weighed with caution.’’ From this it seems that 
the court was of the opinion that evidence ‘‘cannot be 
given due and proper weight’’ when itis ‘‘received 
and weighed with caution.’’ But to the writer it 
seems that the two things are entirely consistent, and 
that a trial court may properly, inany case where such 
testimony is introduced, instruct ajury that the rule 
as to expert testimony is that it isto be received and 
weighed with caution or with great caution. 

It is clear that ajury has a right to exercise an in- 
dependent judgment as to the weight to be given to 
the opinions of experts. The issue is not to be determ 
ined by the opinions of the experts, but the jury is to 
exercise its judgment as to the weight and force to be 
attached to those opinions, and find accordingly. This 
is the rule as laid down by the Supreme Court of the 
United States .2 





1 The Atchison etc. R. Co. v. Thul, 19 Cent. L. J. 272. 
2 Head v. Hargrave, 105 U. S. 45. 
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As the opinions of experts are not conclusive, they 
certainly are not to be accepted as a matter of course 
bythe jury. Are then such opinions to be received by 
the jury With caution, or may they be received with- 
out caution? To say that the testimony of experts ia 
to be received with caution, is equivalent to 
declaring that testimony as to matters of opinion 
should be carefully scrutinized. This is far 
from saying that such evidence is not entitled to 
very high consideration, or that it is usually of very 
little value. The testimony of an expert may be val- 
uable or it may not be. Whether it is valuable or not 
depends on many things. It may depend on the 
amount of experience the witness has had, on his 
learning and skill, on his opportunities for observa- 
tion in the particular case, on the unprejudiced state 
of his mind, on the reasons which he assigns for bis 
opinion. When it comes to matters of opinion, two 
persons of equal knowledge and of equal honesty may 
have different opinions on the same state of facts. It 
is for such reasons as this that it is highly proper to 
tell a jury that expert testimony should be received 
with caution—by which is meant that the jury should 
carefully scrutinize the experience of the witness, his 
reputation, his skill, his knowledge, his means of ob- 
servation, his manner of giving his testimony, the 
unprejudiced state of his mind. Having done this the 
jury may give his testimony either very much or very 
little consideration, according as their judgment dic- 
tates. 

It is not only expert testimony, but all opinion evi- 
dence which is to be received with caution. ‘‘Such 
evidence (the testimony of experts) ought, as all evi- 
dence of opinion ought, to be received and considered,” 
say the Irish court, ‘“‘with narrow scrutiny, and with 
much caution.3 ‘The Supreme Court of Ohio speaking 
as to the opinions of physicians in cases of medical juris- 
prudence says: ‘ ‘Medical testimony is of too much im- 
portance to be disregarded. * * * When delivered with 
caution, and without bias in favor of either party, or 
in aid of some speculation and favorite theory, it be- 
comes a salutory means of preventing even intelligent 
juries from fol!owing a popular prejudice, and decid- 
ing a cause on inconsistent and unsound principles. 
But it should be given with great care and received 
with the utmost caution.’ ’4 

Hence we say that while in some cases the opinions 
of experts may be entitled to the highest considera- 
tion, yet in all cases the testimony of such by wit- 
nesses should be received and weighed with caution, 
in order to determine whether in the giver case it is 
entitled to the highest consideration. 

HENRY WADE ROGERS. 


3 McFadden v. Murdock, | Irish R. (C. L.) 211, 218. 
4Clark v. State, 12 Ohio St. 483. 








NOTES. 





— Kentucky forever! This time it is ex-Chief 
Justice Hargis who has been distinguishing himself. 
Our readers will have seen inthe daily pressthe ac- 
count of his gallant encounter with another lawyer at 
the bar, and how the grave ex-chief condescended to 
throw a pair of law books at his antagonist’s head. It 
is to be hoped that wounded honor is now satisfied, 
and that nobody will kill himself or any body else. 
The only mistake the ex-chief made was in not select- 
ing heavier missles of the like kind. A volume of 
‘Louisiana Annual in bulk or of West Virginia in 
quality must inevitably have done for his enemy if he 
had hit him.—Albany Law Journal. 





—Marshall’s judgments upon the National Con- 
stitution are’ among the most original and massive 
works of the human reason. They are almost as im- 
portant as the texts of the Constitution which they 
expound. Some of them were, indeed, criticised at 
the time, but they have immovably established them- 
selves as rightin the general judgment of lawyers, 
public men and the people. Although changes 
in political parties have been reflected in the 
personnel of the Bench, although unforeseen 
crises in the national life have been reached and passed 
it is remarkable that on not one of his many judgments 
has been written the word ‘overruled,’ and equally 
remarkable that no existing political party proclaims 
or holds tenets or doctrines inconsistent with the 
principles on which those judgments rest. They have 
become primal lights, shining with the steadfast and 
silent fidelity of the North Star or the Southern Cross 
for the guidance of the inquirer after American Con- 
stitutional law.—Ex-judge Dillon in address before 
the American Bar Association, Saratoga, August 21st, 
1884. 


—An English lawyer’s right to his fee seems to 
rest on avery intangible basis. An interesting case 
in which a barrister gave up all his regular practice 
to devote himself to a particular case, and after years 
of devoted labor succeeded in winning it. His client, 
being a woman, utterly ignored him as soon as she 
had the estate in enjoyment. He thereupon brought 
suit (see Kennedy v. Brown, 82 L. J. C. P., 187), 
for his fee, amounting to $100,000. But the judges 
would not allow him any standing in court. They en- 
larged on the value of an advocate’s services to his 
client; but held that his remuneration must be a 
gratuity—an honorarium, for which no suit could in 
any case be brought. The plaintiff was utterly ruined, 
having abandoned all his other practice with the par- 
ticular case, and died shortly afterwards broken 
hearted.—Ky. L. Rep. 


A LEGAL LAMENT. 
Air—‘*Ye Mariners of England.’’ 


Ye litigants of Ireland 
Who doze at home in ease, 
Ah, little do you think upon 
The smallness of the fees 
Which, after all our wit and wile, 
Our dash and splash and ‘‘go,’’ 
We take from the cake 
Where the legal currants show, 
While the mighty judge bethunders ‘‘fudge,’? 
And the grand old bigwigs blow. 


Ye litigants of Ireland! 
Oh, did you know what lies 
We’re apt to tell on your behalf, 
You could not then despise 
The men who do their best for you, 
Thro’ toil and moil and woe, 
And catch or else snatch 
From the talons of the foe 
A verdict true that tells for you 
Howe’er the bigwigs blow. 


Ye litigants of Ireland, 
We make no false pretence, 

We’re not devoid of mother wit, 
Perhaps we are of pence; 

But we’ll ask you (the task you 
Will find an easy one), 

When we’re named and defamed, 
Slay the offspring of a gun, 

Who had sneered at our beard, 
And then—why then, cut and run. 





